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MIGRAT ION AND HUMAN R IGHT S

The UN Convention on Migrant Workers’ Rights is the most compre-
hensive international treaty in the field of migration and human rights.
Adopted in 1990 and entered into force in 2003, it sets a standard in terms
of access to human rights for migrants. However, it suffers from a marked
indifference: only forty states have ratified it and no major immigration
country has done so. This highlights how migrants remain forgotten in
terms of access to rights. Even though their labour is essential in the
world economy, the non-economic aspect of migration – and especially
migrants’ rights – remain a neglected dimension of globalisation.
This volume provides in-depth information on the Convention and on

the reasons behind states’ reluctance towards its ratification. It brings
together researchers, international civil servants and NGO members and
relies upon an interdisciplinary perspective that includes not only law,
but also sociology and political science.
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1

Introduction: The UN Convention
on Migrant Workers’ Rights1

paul de guchteneire and antoine pécoud

The International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families (ICRMW) is the most
comprehensive international treaty in the field of migration and human
rights. It is an instrument of international lawmeant to protect one of the
most vulnerable groups of people: migrant workers, whether in a regular
or irregular situation. Adopted in 1990 by the United Nations (UN)
General Assembly,2 it sets a worldwide standard in terms of migrants’
access to fundamental human rights, whether on the labour market, in
the education and health systems or in the courts. At a time when the
number of migrants is on the rise, and evidence regarding human rights
abuses in relation to migration is increasing,3 such a convention is a vital
instrument to ensure respect for migrants’ human rights.
Yet the ICRMW suffers from marked indifference: only forty-one

states have ratified it and no major immigration country has done so.
Even though it entered into force on 1 July 2003, most countries are
reluctant to ratify the treaty and to implement its provisions. This stands
in sharp contrast to other core human rights instruments, which have
been very widely ratified.4 This situation highlights howmigrants remain

1 We are grateful to Ryszard Cholewinski for his comments on an earlier draft of this chapter.
2 General Assembly Resolution 45/158 of 18 December 1990.
3 For recent evidence on the violation of migrants’ human and labour rights, see Amnesty
International (2006) and Shelley (2007).

4 These are the International Convention on the Elimination of All Forms of Racial
Discrimination (ICERD, 1965, 173 parties); the International Covenant on Civil and Political
Rights (ICCPR, 1966, 164 parties); the International Covenant on Economic, Social and
Cultural Rights (ICESCR, 1966, 160 parties); the Convention on the Elimination of All
Forms of Discrimination againstWomen (CEDAW, 1979, 186 parties); the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT, 1984, 146
parties); and the Convention on the Rights of the Child (CRC, 1989, 193 parties). Status as at
June 2009 (www2.ohchr.org/english/bodies/ratification/index.htm [last accessed 9 April 2009]).

1



largely forgotten in terms of access to rights; while the need to protect
women and children, for example, is – at least on paper – uncontested,
granting rights to migrants is not understood as a priority. Even though
migrants’ labour is increasingly essential in the world economy, the non-
economic aspect of migration – and especially the human and labour
rights of migrants – remains a neglected dimension of globalization.
This volume provides in-depth information on the ICRMW and on

the reasons behind states’ reluctance to ratify it. Part I documents the
history, content, scope and mode of functioning of the Convention
and features chapters by those directly involved in its drafting and
implementation, including international civil servants and human rights
activists. Part II provides case studies; focusing on major destination
countries in four continents (Africa, Asia, Europe and North America),
it explores the situation in terms of migrants’ rights and the obstacles
to and prospects for state ratification of the Convention. This introduc-
tion reviews the arguments developed in the contributions5 and provides
an overview of the issues surrounding the Convention.

Migrant vulnerability to human rights violations

Today, one person in thirty-five is an international migrant. In 2005,
the number of people who have settled down in a country other than
their own was estimated at around 191 million (UN-DESA, 2006). This
figure represents 3% of the world’s population and has more than
doubled since 1975. Nearly all countries are affected by international
migration, whether as countries of origin, transit or destination, or as a
combination of these. International migration has become an intrinsic
feature of globalization, which raises the issue of the protection of the
human rights of migrant workers and their families – the raison d’être
of the Convention. There are at least two characteristics of migrants’
position in host societies that expose them to potential human rights
violations: as non-nationals or as people of foreign origin, they find
themselves in a outsider situation that may increase their vulnerability;
moreover, as workers active in what are often underprivileged sectors

5 In addition to the case studies published here, this introduction makes occasional
references to UNESCO-sponsored research in central and eastern Europe, North Africa
and West Africa. For a more detailed discussion of their findings, see Pécoud and de
Guchteneire (2006) and the UNESCO website (www.unesco.org/migration [last accessed
9 April 2009]).
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of the economy, they are disproportionately affected by the lack of
respect for labour rights.
As outsiders, migrants may not master the language of the host

state; they may be unfamiliar with its legal system and administration;
or they can be troubled by the exposure to alien cultural and social
practices. Of course, this varies greatly according to migrants’ specifi-
cities: skilled migrants are better off then their less-skilled counterparts;
migrants belonging to a large and well-organized minority should be
better supported than isolated migrants, and so on. But it remains that,
not being nationals, migrants have fewer rights. They have, for example,
little input into policy-making processes that affect them directly.
Moreover, the fact of crossing borders in search of employment leads
migrants to operate in a transnational legal sphere characterized by
loopholes, which range from the non-recognition of their qualifications
and work experience to difficulties in maintaining connections to their
state of origin.
Racism, xenophobia and discrimination are also frequent features

of migrants’ everyday experiences and they contribute to exacerbating
their already fragile situation. While this is partly a matter of tensions
between people of different ethno-cultural backgrounds, it is also the
product of a general climate of socioeconomic uncertainty and reluc-
tance towards the changes affecting many societies: unemployment,
labour market deregulation, decreasing resources for social security
and welfare programmes, political populism, as well as fears surrounding
globalization and terrorism, all contributing to mistrust between ‘natives’
and ‘foreigners’. As a consequence, migrants’ poor living and working
conditions rarely inspire solidarity from nationals who rather express
scepticism towards their presence and, disregarding their economic,
social and cultural contributions, scapegoat them for problems that
have little to do with migration (de Varennes, 2002).
In addition, migrant workers see their vulnerability increased by their

labour conditions. As Patrick Taran argues in Chapter 6, migrants are
among the workers most profoundly affected by global economic trends.
In sending regions, free market and neoliberal policies are having dis-
ruptive effects on local economies and create human insecurity, hence
favouring emigration. In advanced economies, the increasing inter-
connectedness and competition between countries (heightened by the
development of non-Western economies) led, among other things, to
deindustrialization and the growth of the services sector, accompanied
by a deregulation of labour markets to make them more flexible and
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competitive. As a consequence, labour markets experience a polarization
that sees large numbers of jobs created at their lower end and character-
ized by conditions unattractive to national workers.
Rich countries are thus ready to look outside their borders for low-

skilled workers. Where this enables nationals to enjoy better living and
working conditions, it may also create a structural need for migrants who
become over-represented in so-called 3-D jobs (dirty, dangerous and
degrading). This is particularly visible in sectors such as agriculture, food
processing, construction, manufacturing and low-wage services (domes-
tic work, home healthcare) – all characterized by the underdevelopment
of workers’ protection. The situation is further worsened by migrants’
ignorance of their rights: while existing trade unions are increasingly
protecting them, this does not happen everywhere, and migrants can
count on few other acknowledged institutions (such as civil society
groups or migrant organizations) to support them. This makes it easier
for cost-conscious and competition-minded employers to provide only
minimal protection to migrant workers.
Nowhere is this clearer than with irregular migrants. Even before

reaching destination states, they encounter situations of high vulnerabil-
ity: as media reports show on an almost daily basis, significant numbers
of people lose their lives trying to reach destination countries. At least
one migrant dies every day at the Mexico-US border, while non-
governmental organizations (NGOs) have counted more than 4,000
deaths at European borders between 1992 and 2003 (Cornelius, 2005;
Rekacewicz and Clochard, 2004). Irregular migration is now a structural
feature of people flows: it is estimated that there are between 11 million
and 12 million irregular migrants in the United States, while most
European countries are home to several hundreds of thousands of for-
eigners in an undocumented situation (Battistella, 2008).
Irregular migrants are prone to accept extremely precarious living

and working conditions that favour discrimination and exploitation.
They constitute a reserve of very flexible and cheap labour, and their
status makes it difficult for them to have minimum work standards
respected. While this would call for increased protection, in reality they
encounter even more barriers to the realization of their rights. The
situation is aggravated by the implicit tolerance of governments: despite
their harsh discourses on the fight against unauthorized migration,
they have limited funds (and political enthusiasm) for combating the
employment of irregular migrants through measures such as workplace
control.
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Another consequence of irregular migration is to put the asylum
system under pressure: refugees are suspected of being disguised eco-
nomic migrants circumventing migration restrictions, which blurs the
distinction between refugees and migrants. In principle, refugees’ rights
are outlined in the 1951 Convention relating to the Status of Refugees
and its 1967 Protocol, whereas migrant workers’ rights are dealt with by
the 1990 ICRMW (as well as by earlier International Labour Organization
(ILO) Conventions Nos. 97 and 143, discussed below); article 3(d) of the
Convention thus excludes refugees from its scope (along with stateless
persons).6 In practice, however, the boundary is often difficult to establish.
Refugee status is granted on the basis of persecutions, and people fleeing
other kinds of situations (such as civil disorders, environmental devastation
or economic uncertainty) have no access to protection, even if they actually
need it, and fall into the ‘migrant’ category. On the other hand, refugees
sometimes avoid presenting themselves as such as claiming this status can
be a long and uncertain process. This eventually threatens the very princi-
ples of the asylum system, thereby jeopardizing one of the major humani-
tarian achievements of the last decades (Joly, 2002).
A final obstacle to migrants’ access to rights is that of implementation.

In Italy, for example, laws do protect migrants but are often not
implemented – especially when it comes to irregular migrants, who are
de facto deprived of many fundamental rights (see Chapter 14). In a
recent study, the NGO Médecins du Monde (2007) found that undocu-
mented migrants’ access to health services in Europe, which is in prin-
ciple guaranteed by national laws, was in practice extremely poor; people
do not know about their rights, the administrative procedures are com-
plex and some health professionals refuse to treat irregular migrants,
who are also afraid of possible denunciations (see also Da Lomba, 2004).
This illustrates the ‘disjuncture’ between rights and their enjoyment in
practice, which is particularly visible in the case of non-nationals
(Weissbrodt, 2007).
To sum up, migration is today associated with substantial violations

of migrants’ physical integrity and dignity. This highlights the inability
of current policies to address migration in a way that ensures respect
for fundamental human rights. These tragic outcomes of migration
take place in a context that sees many destination states heavily preoc-
cupied with the surveillance of their borders and with the prevention of

6 The situation of asylum seekers is more complex as the Geneva Convention grants some
rights (including right of access to employment) to recognized refugees only.
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unauthorized migration, and much less with the protection of (especially
irregular) migrants’ rights. It is perhaps too optimistic to believe that the
Convention would resolve these problems, but it may at least contribute
to shifting policies and practices in a different direction.

International migration law and the history of the ICRMW

The mobility of people across international borders, whether for trade,
protection or work-related reasons, is as old as borders themselves, and
the vulnerability of non-nationals to various kinds of abuse is thus not a
new phenomenon. Migration history shows that, already in the nine-
teenth century, foreign workers were subject to discriminatory rules on
the basis of their health, religion, race or economic usefulness. Indeed,
non-nationals have historically enjoyed very little legal protection; the
dominant idea has long been that rights were connected to nationality
and citizenship, thereby granting aliens with very limited protection
(Tiburcio, 2001).
The international community’s concern with the rights of migrant

workers began in the first part of the twentieth century. As Graziano
Battistella (Chapter 2) and Patrick Taran (Chapter 6) recall, the ‘protec-
tion of the interests of workers when employed in countries other than
their own’ was mentioned in the original Constitution of the ILO, which
was drafted at the time of the creation of the League of Nations in 1919.
But the beginnings were difficult: the ILO’s attempts to create standards
in the recruitment and treatment of foreign workers found little support
in the pre-Second World War context, characterized by economic crises
and strong nationalist/protectionist tendencies (Haseneau, 1991). In the
second half of the twentieth century, the development of human rights
brought new forms of protection to aliens: by definition, human rights
protect all individuals, regardless of their status, and migrants, whether
in a regular or irregular situation, thus enjoy their protection. Human
rights also introduced the principle of non-discrimination, which per-
mits only reasonable differences in treatment between nationals and
non-nationals (if such measures pursue legitimate state objectives and
are applied proportionately to those objectives), while granting migrants
many civil and political rights (Fitzpatrick, 2003).
In principle, therefore, migrants enjoy the protection of international

human rights law. The most important human rights treaties, which are
based on the 1948 Universal Declaration of Human Rights (UDHR) –
such as the ICCPR and the ICESCR adopted in 1966 – have been widely
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ratified and extend protection to all human beings, including migrants.
Extension of these rights to vulnerable groups turned out to be difficult,
however, which motivated the elaboration of more specific international
treaties, including the 1979 CEDAW and the 1989 CRC.
At the ILO, the post-war economic boom in Western industrial

states led to a renewed interest in migration and to the adoption of the
1949 ILO Convention No. 97 (Convention concerning Migration for
Employment (Revised)). Later, when the oil crisis of the early 1970s
caused a general economic downturn, the international community
became more concerned with irregular migration and the possible asso-
ciated abuses, which led to the adoption of ILO Convention No. 143 in
1975 (Convention concerning Migrations in Abusive Conditions and
the Promotion of Equality of Opportunity and Treatment of Migrant
Workers). Yet the stress of the latter on the need to address undocu-
mented migration was met with scepticism by many countries of origin
interested in sending their nationals to work abroad. Destination coun-
tries were also critical of this convention, as they believed it discouraged
temporary migration. These mixed reactions hindered the acceptance of
this treaty and paved the way for the ICRMW.
Shortly after the adoption of ILO Convention No. 143, Mexico and

Morocco started a campaign for the elaboration of a UN convention
on the protection of the human rights of migrants. Apart from their
dissatisfaction with former ILO treaties, these countries were reluctant to
leave migration issues to the ILO because of this organization’s tripartism,
which, formany governments, grants unions too important a role (Böhning,
1991). Moreover, UN conventions are, unlike ILO treaties, subject to reser-
vations, which make it possible to accommodate some states’ concerns.
At that time, developing countries were hoping to seize the opportunity of
the oil crisis to promote a new economic order, and the UN was seen as
more open to such a developing world majority than the ILO.
An open-ended working group for the drafting of this new Convention

was established in 1979 and chaired by Mexico and Morocco. In an
account of its work, Graziano Battistella (Chapter 2) stresses how pro-
gress was slowed by the difficulty of finding a consensus between states
and by the little support coming from some of them. While the less-
developed countries of the G-777 were prominent in their support for the

7 The ‘Group of 77’ (G-77) is a coalition of developing nations that was founded in 1964
and designed to promote its members’ collective interests, particularly within the UN.
The G-77 now has 130 members.
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Convention, a group of European states – the so-called MESCA coun-
tries (Finland, Greece, Italy, Norway, Portugal, Spain and Sweden) –
played a key role in its drafting, to the extent that the Convention is
to some extent a European text. Battistella also underlines how humani-
tarian concerns over migrants’ rights and economic interests in their
labour were constantly intertwined, both among countries of origin and
destination. About half of the UN Member States participated at one
stage or another in this drafting process, and on 18 December 1990 the
UN General Assembly adopted the ICRMW by consensus.

Content of the Convention

The ICRMW is an attempt to ensure that a broad range of human rights
(civil and political, and economic, social and cultural) are accessible to
the migrant worker, defined as ‘a person who is to be engaged, is engaged
or has been engaged in a remunerated activity in a state of which he or
she is not a national’ (article 2(1)). While the Convention does establish a
few new rights specific to the condition of migrants (such as the right to
transfer remittances or to have access to information on the migration
process), it mostly offers a more precise interpretation of human rights in
the case of migrant workers. Most of the rights listed were formulated in
earlier conventions, but their application to non-nationals had generally
not been specified.

While this may seem a redundant point, it actually represents a major
step forward: as Groenendijk (2004, p. xix) recalls,

it took lawyers and judges in most European countries several decades to
accept that ‘everyone’ in the European Convention on Human Rights…
really means every human being, that non-citizens are covered and
protected by most of the provisions of human rights instruments, and
that these instruments also apply to immigration law…this may appear
self-evident today. It surely was not…in the early seventies.

The ICRMW is comprehensive as it applies to the whole migration
continuum, such as the recruitment process and the rights of migrants
once they have been admitted.
The ICRMW is composed of nine parts. After the definition of the

concepts set out in Part I, Part II provides for a general non-discrimination
clause. Part III lists the rights that all migrants should enjoy, irrespective
of their status, which therefore also apply to undocumented migrants;
Part IV then adds rights that are specific to migrants in a regular situation.
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Part V deals with the rights applying to specific categories of migrants, while
Part VI details the obligations and responsibilities of states. Finally, Parts
VII, VIII and IX deal with the application of the Convention as well as with
possible reservations and restrictions by states.8

Part III, which concerns both documented and undocumented
migrants, contains rights such as:

* the right to life (article 9)
* the right not to be subjected to inhuman or degrading treatment such
as torture (article 10)

* the right to freedom of thought, conscience and religion, as well as the
right to freedom of opinion and expression (articles 12–13)

* the right not to be deprived of property (article 15)
* the right to equality with nationals before the courts and tribunals,
which implies that migrant workers are subject to correct judicial
procedures, have access to interpreting services and to the assistance
of their consulate, and are not sentenced to disproportionate penalties
(articles 16–20, 23–24)

* the right not to have identity documents confiscated (article 21)
* the right not to be subject to collective expulsion and to condition
individual expulsions to lawful and correct procedures (article 22)

* the right to equality with nationals with respect to remunerations,
working conditions and social security (articles 25, 27)

* the right to take part in trade unions (article 26)
* the right to emergency medical care (article 28)
* the right to education for migrants’ children (article 30)
* the right to respect for cultural identity (article 31)
* the right to transfer earnings (article 32)
* the right to have access to information on their rights (article 33).

Part IV adds further rights that are reserved for documented migrants.
This includes more substantial rights in terms of access to information
(article 37), participation in trade unions (article 40); equality of treat-
ment with nationals (articles 43, 45, 54–55); transfer of remittances
(article 47); and expulsion procedures (article 56). In addition, this
includes:

8 This section only provides a short overview of the content of the ICRMW. For more
detailed discussions, see the contributions to International Migration Review’s special
issue on the Convention (1991), as well as Cholewinski (1997), de Varennes (2002) and
Hune and Niessen (1991, 1994). The text of the Convention is available in Annex 1.
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* the right to be temporarily absent from the state of employment
(article 38)

* the right to freedom of movement, residence and employment in the
state of employment (articles 39, 51–53)

* the right to participate in public affairs in the state of origin, through
voting notably (article 41)

* the right to family reunification (article 44).9

Part V lists the rights specific to certain categories of migrants, including
frontier workers (article 58), seasonal workers (article 59), itinerant work-
ers (article 60), project-tied workers (article 61), specified-employment
workers (article 62) and self-employed workers (article 63). Regarding
the obligations of states, Part VI of the Convention promotes ‘sound,
equitable, humane and lawful conditions’ for the international migration
of workers and members of their families, which includes, for example,
cooperation between states (articles 64, 67–68); the establishment of
policies on migration, the exchange of information with other States
Parties, the provision of information to employers, workers and their
organizations on policies, laws and regulations, and assistance to migrant
workers and their families (article 65); and the prevention of irregular
migration (articles 68–69). It is worth noting in this respect that, even
thoughmost obligations concern the countries in which migrant workers
are employed, their countries of origin also have obligations. These
include: notably providing information on conditions of admission and
remunerated activity; giving the right to emigrate and return; regulating
and monitoring recruitment agencies; assisting migrants in the resettle-
ment and reintegration process; and providing overseas voting rights.
Finally, the Convention contains a supervision mechanism to monitor

the way States Parties abide by their obligations. According to article 73,
States Parties must submit to the UN Secretary-General a report on the
measures they have taken to implement the Convention. These reports
are examined by the Committee on the Protection of the Rights of All
Migrant Workers and Members of Their Families (CMW), which is
composed of ten independent experts.10 Given its historic role in

9 Note that this right, which addresses a politically sensitive issue, is formulated in a very
careful and qualified way: ‘States Parties shall take measures that they deem appropriate
and that fall within their competence to facilitate the reunification of migrant workers
with their [family members]’ (article 44(2), emphasis added).

10 Following the ratification of the forty-first country (Niger, in March 2009), the numbers
of members will rise to fourteen on 1 January 2010.
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protecting migrant workers’ rights, the ILO is formally associated with
the work of the CMW ‘in a consultative capacity’ (article 74(5)). In
Chapter 4, Carla Edelenbos, Secretary of the CMW, provides an account
of the Committee’s work so far, showing how – despite the uneven
quality of the reports submitted to date and the recurrent non-reporting
problem – it has become an actor in international migration law. In
principle, states and individuals that believe a state is not fulfilling its
obligations can complain to the CMW (articles 76 and 77 respectively).
To date, only Guatemala and Mexico have made the necessary declara-
tion under article 77 to recognize the CMW’s competence in receiving
and considering cases made by other State Parties, while no declaration
has beenmade under article 76. Moreover, a threshold of ten declarations
is needed for these articles to become effective, and this option is there-
fore not available in practice.

The ratification process

After adoption by the UN General Assembly, the ICRMW was open to
ratification by states. According to article 86, the Convention is subject
to signature by all states, and then to ratification. In addition, it is open to
accession. A signature does not establish a state’s consent to be bound
by the treaty, but it expresses its willingness to continue the treaty-
making process; it enables the signatory state to proceed to ratification
and is usually done by the executive branch of government. Ratification
is the international act whereby a state indicates its consent to be bound
to a treaty and usually requires the acceptance of the legislative or law-
making branch of government. Finally, accession is the act whereby
a state accepts to become a party to a treaty already negotiated and
ratified by other states. It has the same legal effect as ratification and
usually occurs after the treaty has entered into force. Twenty ratifications
were necessary in order for the ICRMW to enter into force. It took
thirteen years to reach this threshold in 2003 and, by June 2009, the
Convention had been ratified by forty-one states. In addition, fifteen
countries have signed it without ratifying.11

This ratification record is low in comparison with other UN conven-
tions. For example, the CEDAW was adopted in 1979 and entered into
force less than two years later; today, 186 countries are party to the

11 See Annex 2 for the list of signatures and ratifications to the ICRMW as well as to ILO
conventions on migrant workers.
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CEDAW. Similarly, the CRC was adopted in 1989, entered into force in
1990 and has been ratified by 193 states. This disinterest inmigrants’ rights
affects other migration-related treaties as well as the ICRMW. The two
above-mentioned ILO conventions (Nos. 97 and 143) have been ratified by
forty-nine and twenty-three states respectively. Eleven developed, indus-
trialized destination countries have ratified one or both conventions, but
none of them did so after 1982, indicating a lack of interest in the last two
decades.12 The same applies to the European Convention on the Legal
Status of Migrant Workers (ECMW): only eleven states have ratified it (of
the forty-seven Member States of the Council of Europe) and all but three
did so more than twenty years ago. Finally, states also display reluctance to
enter intomore liberal commitments in the field of international trade law,
notably under Mode 4 of the General Agreement on Trade in Services
(GATS), which deals with ‘service provision’ by natural persons in another
World Trade Organization (WTO) member and hence implies the move-
ment of people (Bhatnagar, 2004).
The lack of interest in the ICRMW was not entirely expected.

Immediately after the adoption of the Convention, it was believed within
the UN that it would enter into force in 1991 or 1992. Even less optimistic
observers expected the above-mentionedMESCA countries to ratify; other
countries – Argentina, Canada and Venezuela – were also expected to do
so (Hune and Niessen, 1991, p. 139), but only Argentina ratified (and only
in 2007). States’ reluctance became clearer in the late 1990s: a UN survey
conducted in 1997 and 1998 revealed that, out of the thirty-eight states
that reported on the situation of migrants’ rights in their country, thirty-
six indicated that they did not intend to ratify either the ILO or the UN
conventions on the matter (Bustamante, 2002). At that time, the ICRMW
appeared moribund to many, as only a handful of states had ratified it and
the threshold for entry into force seemed hard to reach. Governments in
industrialized countries in particular discouragingly argued that the
Convention was too detailed and ambitious and that states’ lack of interest
was questioning its relevance and usefulness.
Around that time, however, increased activism around migrants’ rights

could also be observed. Within the UN, the Commission on Human Rights
(CMR) appointed a Working Group of Intergovernmental Experts on the

12 The eleven destination countries that have ratified one or both ILO conventions are
Belgium (97), France (97), Germany (97), Italy (97 and 143), the Netherlands (97), New
Zealand (97), Norway (97 and 143), Portugal (97 and 143), Spain (97), Sweden (143) and
the United Kingdom (97). A number of these countries (Italy, Portugal and Spain
notably) had not yet become immigration countries at the time they ratified.
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Human Rights of Migrants in 1997 (Bustamante, 2002). It recommended,
among other things, a specialized mechanism to follow up the protection of
migrants’ rights, which led to the appointment of a Special Rapporteur on
the Human Rights of Migrants in 1999 (Rodriguez, 2000).13 In 2000, 18
December – adoption date of the ICRMW – became InternationalMigrants
Day. The Global Campaign for Ratification of the Convention on Rights of
Migrants was launched in 1998, bringing together international organiza-
tions and NGOs to foster ratifications.14 As Mariette Grange and Marie
d’Auchamp argue (Chapter 3), these efforts were crucial in pushing the
Convention over the twenty-state threshold so that it could enter into force
in July 2003.
So far, nearly all States Parties to the ICRMW are on the sending

side of the migration process (with the possible exceptions of Argentina
and the Libyan Arab Jamahiriya). Concerned by the situation of their
citizens abroad, they view the Convention as part of a strategy to protect
their emigrants. For example, major countries of origin, such as Mexico,
Morocco and the Philippines, have ratified. By contrast, no major desti-
nation country has ratified, which strongly diminishes the impact of the
Convention. Its States Parties are home to only a very small percentage
of the world’s total migrant population, which means that most migrants
are currently not protected by the ICRMW. Regardless of the role played
by European states in its elaboration, the predominance of less-developed
countries among States Parties has led the Convention to be perceived as a
‘G-77 treaty’ (LaViolette, 2006).
It is worth noting, however, that such neat divides between countries

of origin and destination are losing their relevance. Some countries of
origin that are parties to the Convention have indeed become transit and
destination countries: Morocco, for example, serves as a transit country
for migratory flows from West Africa to Europe, a situation that has led
to the more or less permanent establishment of undocumented migrants
in that country; Mexico is in a relatively similar situation, as migrants
from Central America on their way to North America sometimes settle
down in that country. Having ratified the ICRMW, these states are, in
principle, compelled to follow its recommendations in their treatment of
migrants living on their soil.

13 Jorge Bustamante (from Mexico) currently holds the position. From 1999 to 2005, the
position was occupied by Gabriela Rodríguez Pizarro (from Costa Rica).

14 For the activities of this global campaign, see the website (www.migrantsrights.org [last
accessed 9 April 2009]).

introduction: the un icrmw 13



This is not a straightforward process. Gabriela Díaz and Gretchen
Kuhner (Chapter 9) document how Mexico, which was a leading pro-
moter of the Convention and remains a very active state in this field at
the international level, used to see the ICRMW as a tool to protect the
rights of its citizens living in the United States; the existence of an
international standard, even if non-ratified by the United States, could
indeed strengthen Mexico’s position in relation to its northern neigh-
bour. In the meantime, however, the increasing transit migration from
Central and Latin America through Mexico has raised challenges in
terms of implementing the Convention, especially as tight control poli-
cies (partly designed to ensure cooperation with the United States) have
led to increased detention and deportation of irregular migrants – a
potential challenge for the respect of their rights. However, Díaz and
Kuhner argue that, despite these difficulties, the experience of Mexico
shows that countries that are simultaneously countries of origin and
transit can ratify the Convention.
As Vucetic (2007, p. 404) notes, ‘the non-signature [of the ICRMW]

among OECD democracies appears puzzling, bearing in mind that
human rights are usually associated with liberal democratic governance
and that many liberal democracies vigorously promote human rights
internationally’. Little research has been dedicated to the reasons behind
states’ reluctance to ratify the Convention. A difficulty is that only few
states have actually provided reasons for their non-ratification; most
have been largely indifferent, and this absence of official reaction
makes it difficult to identify the obstacles. Some research has been
done on the obstacles to ratification of ILO conventions (for details, see
Taran, 2000b). On the basis of the contributions to this volume and of
other United Nations Educational, Scientific and Cultural Organization
(UNESCO) sponsored research, the following sections outline some of
the major difficulties faced by the ICRMW.

Low awareness and misperceptions

A long-standing obstacle to ratification is the low awareness of the
ICRMW. As Mariette Grange and Marie d’Auchamp recall in Chapter 3,
the Convention was once called the ‘best kept secret of the United Nations’
by Graziano Battistella. In Germany, Felicitas Hillmann and Amanda
Klekowski von Koppenfels report that knowledge of the Convention is
low, even among civil society and migration-related actors and institutions
(Chapter 13). A similar situation is described in South Africa by Jonathan
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Crush, Vincent Williams and Peggy Nicholson (Chapter 10). In Italy,
Kristina Touzenis adds that the high uncertainty surrounding ratification
by the government discourages interest in the Convention, even among
academics concerned with migration, for example (Chapter 14). The UN
system itself has not always done all it could to promote the Convention:
Taran (2000a, p. 18) writes that, until 1996, it was difficult to have access
to the text of the ICRMW, and that no single person anywhere in the
world was working on it full time; and a key publication such as the
2007–08 Human Development Report of the United Nations Development
Programme (UNDP) does not mention the Convention in its tables on the
status of major human rights instruments (UNDP, 2007, pp. 347–54).

A major consequence of this low visibility is the existence of misun-
derstandings surrounding the Convention. In Asia, for example, Nicola
Piper writes that, if governments at least know of its existence, they are
far from fully understanding its implications (Chapter 7). In particular, it
is often believed that ratification implies a loss of national sovereignty on
admission policies, and that ratification would oblige states to grant large
family reunification possibilities for migrants. The first belief is clearly
refuted by article 79, which states: ‘Nothing in the present Convention
shall affect the right of each State Party to establish the criteria governing
admission of migrant workers and members of their families’;15 regard-
ing the second, as mentioned above, the Convention recommends family
reunification, but in a soft and qualified way that gives States Parties
substantial discretionary power. Such misperceptions have harmed the
acceptance of the Convention.
While these observations remain valid, there are indications that the

situation is changing. In the United Kingdom and France, for example,
there have been substantial efforts to promote the Convention, with the
result that unions, civil society movements and some politicians are now
decently informed about the Convention (Chapters 11 and 12). Similarly,
in Canada, while average knowledge of the Convention is weak among
parliamentarians, a few political parties have expressed their support
for it, even if – being in opposition – they have little influence on the
government (Chapter 8). More paradoxical is the situation in Spain,
where members of the Socialist Party called for ratification just a few
months before coming to power in 2004, but did not follow up once in

15 The relegation of this statement to article 79 is sometimes interpreted as an indication
that respect for national sovereignty was not the priority of the drafters of the ICRMW
(Vucetic, 2007).
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the majority (MacDonald and Cholewinski, 2007, p. 46). MacDonald and
Cholewinski thus importantly find that the greater the civil-society
engagement in favour of the Convention, the larger the awareness and
the more important the political activities surrounding it.

Lack of capacity and resources

Reflecting the cross-cutting nature of migration policy, the Convention
is a complex treaty dealing with very different sectors of states’ respon-
sibilities: access to health services, labour regulations, the education
system, legal procedures, etc. For governments, ratification therefore
implies coordinated efforts to implement the standards of the Convention
in these different fields of policy. Cholewinski (1997, p. 201) had already
noted that ‘technical questions alone…may prevent many states from
speedily accepting [the ICRMW’s] provisions’. Earlier research showed
that this is particularly problematic in non-Western states: some countries
have little experience in migration policy; they lack trained policy makers
to adapt and conform the Convention to existing legal standards, evaluate
the possible impact of ratification and prepare the ground for political
decisions; and some governments have no coherent political strategy for
migration, a situation worsened by the conflicts and competition that
sometimes characterize the relationships between concerned ministries.
Political orientations thus change frequently, whereas ratification of the
ICRMW requires a long-term political commitment (Pécoud and de
Guchteneire, 2006, pp. 255–6).
Some of these obstacles may be found in the countries investigated

in this volume. In Europe, MacDonald and Cholewinski report that
neither Poland nor Norway have historically had much experience
with the regulation of immigration, and thus lack the institutional
framework and infrastructure that the Convention presupposes; the
administration of these countries would find it difficult to manage the
incorporation of the provisions of the Convention in their administrative
practices (Chapter 15). Even in an important destination country such as
Germany, political debates on a comprehensive migration policy are
relatively new, as immigration was, until recently, thought of as tempor-
ary (Chapter 13). In France, by contrast, administrative experience with
migration is well developed and cannot be considered as a major obstacle
(Chapter 12).
In South Africa, it is reported that the government approaches migra-

tion either as a matter of control or as a brain-drain concern, thus having
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little expertise and interest in its human rights dimension. The govern-
ment fears that it would be unable to put in practice the provisions
of the Convention: it already experiences difficulties in implementing
the current labour legislation because of lack of resources and, as it would
be responsible for implementation in the event of ratification, it wants
to avoid a situation in which its shortcomings would be publicly high-
lighted (Chapter 10). In other words, even in the absence of content-
related objections to the Convention, its ambitious nature may inspire
reluctance.
Finally, financial resources are sometimes mentioned as a problem.

Nicola Piper writes that sending states in Asia would find it difficult to
finance the costly measures stemming from their obligations under the
Convention (Chapter 7). Hélène Oger also reports that, in France, the
Ministry of Finance seems reluctant towards the Convention because it
calls for facilitating the transfer of remittances from migrants to their
home countries, which would reduce the fees charged by banks and
contribute to the removal of significant sums of money from the country
(Chapter 12). This financial argument is also mentioned in many devel-
oping countries, especially when the Convention requires governments
to treat migrants in a way that is not even affordable for nationals
(Pécoud and de Guchteneire, 2006, pp. 256–7). The weight of these
administrative and financial obstacles should be qualified, however:
many other international conventions have indeed been widely ratified
despite the absence of adequate resources for implementation. If there is
a political willingness to ratify, such obstacles are scarcely taken into
account, albeit to the detriment of the Convention’s impact.

Legal and political obstacles

Legal obstacles refer to situations in which national laws would not be
compatible with the Convention’s provisions and would therefore need to
be changed in the event of ratification. In some cases, legal obstacles are
numerous and obvious. Nicola Piper shows, for example, that, in several
destination countries in Asia, the rights afforded to migrants are far from
matching the Convention’s standards. Ratification would thus imply major
changes in these countries, whichmakes it unlikely (Chapter 7). By contrast,
in Western countries with a developed human rights tradition, the gap
between national laws and the Convention appears relatively minor. This
conclusion was, for example, reached by a study done in Belgium, which
explored in detail the compatibility of national lawwith the Convention and
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found that ‘Belgian national law is (in practice) highly compatible with the
provisions of the Convention’ (Vanheule et al., 2004, p. 320).
The case studies in this volume provide some additional evidence.

In France, article 31 of the Convention (which refers to the ‘cultural
identity’ of migrants) is at odds with the French tradition of the indivi-
sibility of the nation (Chapter 12). In the United Kingdom, Bernard
Ryan outlines several legal obstacles, pertaining to the legality of irregu-
lar migrants’ contracts, to the freedom of employment for recently
arrived migrants, to the right to remain after employment and to
migrants’ access to social benefits or family reunification (Chapter 11).
In Canada, Victor Piché, Eugénie Depatie-Pelletier and Dina Epale write
that the main problem lies in the temporary migration schemes, whose
principles are incompatible with the Convention (Chapter 8); indeed,
Canada welcomes relatively large numbers of temporary foreign work-
ers, among whom many are low-skilled (notably in seasonal agricultural
work and care-giving programmes) and enjoy fewer rights: they are tied
to a specific employer, have no possibility for family reunification, are
limited in their right to unionize, etc.
It is worth noting here that the compatibility of national laws with

the Convention is potentially facilitated by its relative flexibility.
Indeed, as the above-quoted article 44(2) on the sensitive issue of family
reunification illustrates, the treaty qualifies and softens states’ obliga-
tions, either by using expressions such as ‘states may…’, if states ‘con-
sider necessary’ or if states ‘deem appropriate’, or by referring to national
legislation (‘in accordance with national laws’). This leaves margins of
discretion to states and reduces the possible contradictions between
their laws and practices and the Convention. In addition, States Parties
can make reservations, i.e. exclude one or more articles (but not a whole
part or an entire category of migrants) that they find incompatible with
their laws (article 91). It is therefore difficult to grant too much impor-
tance to legal obstacles in developed countries; while they do exist, some
of them stem from too strict an interpretation of the Convention, while
others could quite easily be addressed by minor reservations.
In a somewhat paradoxical way, the compatibility of the Convention

with national laws is put forward by some governments to justify
non-ratification: given that migrants’ rights are already protected by
existing laws, the Convention would not improve their situation and
would thus be superfluous. This was, for example, explicitly stated in
Canada and Germany (Chapters 8 and 13). More specifically, an often-
heard argument against the Convention is that migrants are already
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protected by other international and regional human rights conventions
(especially the ICESCR, the ICCPR and the European Convention
on Human Rights (ECMR)), which in principle apply to both nationals
and non-nationals. Isabelle Slinckx (Chapter 5) critically analyzes this
argument and finds that the protection of undocumented migrants is
better ensured by the ICRMW than by other treaties; she adds that the
Convention enables more careful understanding of migrants’ rights
and hence their more successful implementation, which is also due to
the unique work done by the CMW in interpreting and monitoring the
Convention. The different conventions are thus more complementary
than redundant.
The relative compatibility of national laws with the Convention

would in theory make ratification unproblematic, at least in several
developed states. But a wide range of non-legal obstacles make the
situation far more complex. These are usually referred to as ‘political’,
‘cultural’ or even ‘philosophical’ obstacles. Broadly speaking, they desig-
nate the spirit that guides migration policies in many countries and that
diverges substantially from the rights-based approach of the Convention.
As MacDonald and Cholewinski argue, these are very real obstacles:
regardless of the misunderstandings surrounding the Convention’s
exact legal implications and of its potential compatibility with current
laws in developed industrialized countries, the fact that the philosophy of
the Convention is not the one that is prevalent among governments
generates an almost structural scepticism towards it that will require
important persuasion efforts to be overcome (Chapter 15).
At an immediate level, Kristina Touzenis (Chapter 14) argues,

for example, that, if current Italian laws match the Convention’s stan-
dards, the question of future legal evolution remains open; given the
rapid developments in this field (with several new laws having been
passed in a few years), one cannot exclude that changes will be intro-
duced that do not respect the Convention. The government may then
resist ratifying in order to maintain its freedom. Similarly, Hélène Oger
writes that the French Government is concerned with making family
reunification more difficult, whereas the Convention rather favours it;
it might be that, from a strictly legal perspective, French laws and
the Convention are compatible, but the clash between the intentions
of the government and those of the Convention cannot be denied
(Chapter 12). The following sections examine in greater detail the var-
ious ways in which the political priorities of many governments differ
from the philosophy of the Convention.
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Evolving migration dynamics and divergent political debates

The ICRMWwas proposed in the 1970s, drafted in the 1980s and opened
to ratification in the 1990s. Migration trends underwent major changes
during this period, and so, accordingly, did migration policies. In
Europe, for example, the 1970s was a period of transition: the oil crisis
put an end to the recruitment of migrant workers, which progressively
led to new concerns regarding family reunification and the integration of
the second generation. Unemployment concurrently emerged as a major
issue, making labour migration no longer a priority (Hune and Niessen,
1994). This ongoing emergence of new dynamics, new debates and new
policy concerns represents a challenge for the Convention, which is
always at risk of being perceived as outdated and has to establish its
relevance in very different contexts.
In Germany, two major issues have been dominating migration

debates since the 1990s. The first is the fate of migrants’ descendants
who, while born and raised in Germany, are perceived as non-integrated
in German society. The Convention has little to say on integration
matters and is therefore not perceived as an answer to such pressing
questions (for a discussion, see Kälin, 2003). The second is the asylum
issue, following the wars in the Balkans and consequent increases in the
number of asylum seekers. Even though refugees are, as mentioned,
outside the scope of the Convention, this issue diverts attention from
others such as labour migration or migrants’ rights and contributes to the
marginalization of the Convention (Chapter 13). Another issue that has
emerged is skilled migration. Attracting qualified migrants is now an
objective in most developed, industrialized countries, which are thus
incited to grant rights to this category of migrants, making human rights
abuses less of a concern for them. On the other side of the migration
process, South Africa, for example, is reported to be much concerned
with the impact of ‘brain drain’, a matter for which the Convention does
not offer clear remedies (Chapter 10).
In a different way, some governments do not adhere to the very matter

dealt with by the Convention, i.e. ‘migrant workers’. In traditional
countries of immigration (Australia, Canada, New Zealand, the United
States), the official view is that migrants are not ‘migrant workers’ but
‘settlers’ who are, in principle, to become permanent residents and
eventually citizens. Victor Piché, Eugénie Depatie-Pelletier and Dina
Epale thus highlight the dominant and traditional representation of
Canada as welcoming permanent migrants – a migration ‘philosophy’
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that would diverge from the Convention’s approach. The government
accordingly claims that the very concept of temporary migration for
the purpose of work would not apply, making the Convention irrelevant.
Yet this largely ignores the reality, as all these countries have experienced
temporary work programmes as well. In Canada, the same authors
show, for example, that temporary low-skilled migration, while much
less known and publicized, is far from negligible and that, as mentioned,
the migrants concerned by these temporary schemes are far from enjoy-
ing the rights afforded to settlers (Chapter 8).
The Convention also assumes that governments play a key role in the

migration process, either by organizing it by themselves (as European
states did between the 1950s and the early 1970s) or by carefully regulat-
ing the framework within which it takes place. Yet this ignores the
growing ‘privatization’ of the migration process, which sees migrants
relying either on various types of brokers and intermediaries or on their
own social or family networks to reach destination states. In such
cases, states do more to control and restrict migration than to actually
organize it. In Asia, for example, Nicola Piper underlines that migration
is governed through private actors that largely elude states’ attempts
to regulate their activities – particularly because of the collusion that
often exists between employers, government officials and recruiters
(Chapter 7). As Castles (2006) observes, the withdrawal of states from
the proactive organization of migration (at least in the low-skilled seg-
ment) fits into a general neoliberal context that sees them playing a
decreasing role in labour market regulation.
This echoes some claims according to which the ICRMW would be a

‘pre-globalization’ treaty that would not fully take into account the
changes in the world economy that took place in the last decades,
including the industrial decline in advanced economies, the growing
importance of services, the deregulation of some economic sectors, the
withdrawal of the state from large segments of economic activity and the
growth of small firms and self-employment. This economic context
challenges the successful implementation of labour regulations in gen-
eral and favours irregularities and abuse, especially when it comes to the
low-skilled economic sectors in which many migrants are active.
These observations highlight how the approach of the Convention,

along with its rights-based focus, does not fit well into some of the
dominant migration-related trends and debates. This would make it
difficult to ‘sell’ the Convention to governments searching for solutions
to the challenges now raised by migration. Yet it should not be forgotten
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that protecting the human rights of migrants has rarely been the primary
objective of states’ migration policies. Moreover, human and labour
rights abuses abound today, irrespective of the new conditions in
which migration takes place (see Shelley, 2007, for recent empirical
evidence). And as Graziano Battistella (Chapter 2) recalls, the process
that led to the Convention was partly initiated after the deaths of twenty-
eight irregular migrants from Mali, found in a lorry in the Mont Blanc
tunnel in 1972. Today, such deaths occur throughout the world on an
almost daily basis. In this sense, the Convention is as relevant as it used to
be, and perhaps even more so given the decreasing power of states to
impose the conditions in which migrants live and work.

Irregular migration and human trafficking

Among the factors that most strongly influence current migration debates
and contribute to marginalizing the ICRMW’s rights-based approach,
special mention should be made of two: irregular migration and human
trafficking. As described above, the Convention explicitly grants rights to
irregular or undocumented migrants, a category often ignored by previous
treaties. This is one of its most challenging and controversial characteristics
(Bosniak, 2004), which has been interpreted by the Convention’s detractors
as ‘encouraging’ undocumented migration: migrants would be incited
to move without authorization to countries in which they know they will
enjoy rights no matter what their status.
Vucetic (2007) argues that the ICRMW’s emphasis on undocumented

migrants’ rights reflects the predominance of G-77 sending countries in the
drafting process, which lead destination states to resist ratification. This is
indeed a delicate issue; the Convention does not encourage irregular migra-
tion, nor does it recommend their regularization;16 but it does nevertheless
call for states to address irregular migration, by preventing it17 and by
putting an end to the existence of irregular migrants.18 This may be

16 Article 35 states: ‘Nothing in the present part of the Convention shall be interpreted as
implying the regularization of the situation of migrant workers or members of their
families who are non-documented or in an irregular situation or any right to such
regularization of their situation.’

17 Article 68: ‘States Parties, including states of transit, shall collaborate with a view to
preventing and eliminating illegal or clandestine movements and employment of
migrant workers in an irregular situation.’

18 Article 69: ‘States Parties shall, when there are migrant workers and members of their
families within their territory in an irregular situation, take appropriate measures to
ensure that such a situation does not persist.’
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interpreted as an obligation to either expel or regularize undocumented
migrants. It is worth adding that the Convention does not allow for reserva-
tions that would exclude undocumented migrants (article 88).
This is a major obstacle to the Convention. The report of the Global

Commission on International Migration (GCIM) noted that ‘a number of
countries have stated that they are unwilling to ratify the 1990 Convention
because it provides migrants (especially those who have moved in an
irregular manner) with rights that are not to be found in other treaties,
and because it generally disallows differentiation between migrants who
have moved in a regular or irregular manner’ (GCIM, 2005, p. 57). Most
chapters converge on this point and stress how governments give priority
to combating irregular migration; undocumented migrants are predomi-
nantly treated as criminals rather than as vulnerable people deserving
protection. The very notion of ‘illegals’, commonly used to designate
them, implies ipso facto a status of criminality – which is why this notion
is discouraged by a 1975 resolution of the UN General Assembly (see
Chapter 2) and is absent from the documents of many international and
regional organizations (for example ILO, International Organization for
Migration (IOM), UNESCO, Council of Europe).19

The disagreement over irregular migrants’ access to rights is, for
example, indicated by Van Krieken (2007): he contests the protection
afforded to them, which – he argues – penalizes regular migrants, as the
added value of residing and working lawfully in a state would be dimin-
ished by the fact that those who are undeclared are also entitled to rights.
He adds that, if states are serious and successful in their efforts to prevent
irregular migration and to properly integrate regular migrants, they
should not become home to undocumented migrants and hence would
not need to commit themselves to afford them rights. Indeed, the
Convention might appear slightly contradictory, as it calls for preventing
irregular migration while at the same time emphasizing the need to
protect the rights of irregular migrants. The problem, of course, is that
we do not live in an ideal world; a situation in which the issue of the rights
of undocumented migrants would not arise because of their non-
existence is desirable but unrealistic. Even if states were genuinely
doing all they could to manage migration so as to avoid clandestine
migration, the presence of irregular migrants would probably persist –
and so would the question of their rights.

19 It is worth noting, however, that EU documents still make regular use of terms such as
‘illegal immigration’ or ‘illegal migrants’.
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A second concern is the prevention of human trafficking, which has
become a priority for the international community. The 1990s have wit-
nessed increasing fears surrounding new forms of migration characterized
by coercion, exploitation and the involvement of migration professionals
often linked to organized crime. The migratory trajectories of women, in
particular, recruited in countries of origin by mafia-type criminal orga-
nizations and forced into activities such as prostitution, have been
described as modern slavery, raising considerable public emotion and
political reactions. Smuggling refers to the act of having a migrant enter a
state without authorization, while trafficking concerns not only the
displacement (whether across borders or within a country) but also the
exploitation of trafficked persons once in the destination country or in
the new place of residence. In principle, trafficked or smuggled migrants
are understood as victims rather than law-breakers and should therefore
benefit from protection. Yet these notions are often difficult to apply in
practice, as the distinction between ‘smuggled’, ‘trafficked’ or ‘irregular’
migrants may be tenuous.
The consensus on the need to fight smuggling and trafficking is

illustrated by the adoption of the so-called Palermo Protocols to the
United Nations Convention against Transnational Organized Crime,
adopted in 2000: Protocol against the Smuggling of Migrants by Land,
Sea and Air and Protocol to Prevent, Suppress and Punish Trafficking
in Persons, Especially Women and Children. Human trafficking has
contributed to shedding light on the human rights abuses potentially
connected to migration; as a matter of fact, trafficking is often appre-
hended together with migrants’ rights (as was the case at the 2006
High-Level Dialogue on International Migration and Development,
which is discussed below). While one cannot negate the human rights
violations generated by trafficking, this may nevertheless contribute to a
narrow understanding of migrants’ rights, to the detriment of the larger
issue of the rights of all those migrants who have not been trafficked or
smuggled.
Patrick Taran thus regrets that the Palermo Protocols have attracted

much of the attention that could have gone to the ICRMW (Chapter 6).
Indeed, these have proved much more successful than the Convention,
having been ratified by 119 and 131 states respectively. Strictly speaking,
however, these are not human rights instruments: while they do provide
some protection to migrants, they are embedded in the context of the
fight against criminality; they are, indeed, part of the United Nations
Convention against Transnational Organized Crime and are monitored
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not by the Office of the United Nations High Commissioner for Human
Rights but by the United Nations Office on Drugs and Crime (UNODC)
(see Gallagher, 2001).

The international context

While ratification is a domestic political process, it is strongly dependent
on the international context. The low rate of ratification creates an
environment in which no government wants to isolate itself by being
among the few to ratify. This is particularly the case given the non-
ratification of leading developed, industrialized states, which are tradi-
tionally prominent human rights advocates. Nicola Piper writes that
Asian states do not usually take leadership in terms of ratifying inter-
national conventions, and instead wait for Europe to take the lead
(Chapter 7). Earlier research similarly showed that European states’
negative attitude towards the Convention discouraged the neighbouring
countries within its spheres of influence to ratify (in North Africa and
central and eastern Europe notably), as their migration policies are
strongly influenced by their cooperation with Europe (Pécoud and de
Guchteneire, 2006, pp. 258–9). In this respect, it is difficult to overstate
the responsibility of developed nations in the current ratification record
of the Convention.
Another feature of the international setting is the different kinds of

rivalry that exist between states. Destination countries compete on how
best to prevent irregular migration through the toughest measures, a
climate that is clearly unsupportive of the Convention. Among countries
of origin, Nicola Piper reports how Asian states compete with each other
to send their workers abroad (to the Gulf States in particular) and fear
that ratification would signal an unwelcome rights-consciousness that
would jeopardize their success among destination states (Chapter 7).
Indeed, the labour migration business is largely demand-driven, and
destination countries have more power to dictate the terms of migration.
Even a Convention-champion such as Mexico, while quickly signing
the Convention, waited until 1999 for ratification, a delay that – according
to Gabriela Díaz and Gretchen Kuhner (Chapter 9) – was motivated by
the North American Free Trade Agreement negotiations that took place
in the 1990s and which deliberately avoided the sensitive migration
issue.
In this context, the negative attitude of one often becomes the attitude

of all, and there is no incentive and little pressure for states to ‘break rank’
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and ratify. This points to the importance of regional approaches.
In Chapter 10, on South Africa, Jonathan Crush, Vincent Williams
and Peggy Nicholson argue that ratification should be envisaged at the
level of the Southern African Development Community; this would
enable cooperation and collaboration, rather than rivalry, and would
facilitate implementation, which is more difficult at a single country
level. Another regional entity that could play a key role is the European
Union (EU). Chapters on European countries emphasize that EU initia-
tives could substantially increase the acceptance of the Convention, while
MacDonald and Cholewinski show how the EU is a key battleground for
the Convention (Chapter 15). In France, Hélène Oger reports that the
government has used the European argument to justify non-ratification,
by stating that – migration being one of the fields in which the EU is
competent – Member States cannot ratify in isolation (Chapter 12). But
the validity of this argument is questionable: the EU is not a UNMember
State and has no authority to ratify a Convention; moreover, individual
Member States remain authorized to take measures that go beyond EU
minimum standards.
While a coordinated EU approach on the Convention would be

highly desirable, Chapter 15 describes how the EU attitude towards the
Convention (and to migrants’ rights in general) is ambivalent. There
have been positive signs: in 2003, the European Parliament supported its
ratification,20 while the European Economic and Social Committee
adopted a favourable opinion in June 2004.21 But these recommenda-
tions were not followed, and the Convention is largely ignored in EU
policy. The reason for this is that, while there have been superficial
engagements in favour of a rights-based approach to migration and of
the equal-treatment principle between EU and third-country nationals,
human rights are not at the centre of the EU’s common migration
approach, which is driven by economic concerns as well as by a tendency
to criminalize undocumented migrants. Much therefore remains to be
done to put the Convention on the European agenda.

20 European Community, Resolution on the EU’s rights, priorities and recommendations
for the 59th Session of the UN Commission on Human Rights in Geneva (17 March to
25 April 2003), [2003] document No. P5_TA 0034, Sitting of Thursday, 30 January 2003
(Official Journal of the European Union, C39/E 70, 2004), at point L5.

21 European Economic and Social Committee (EESC), SOC/173, Opinion No. 960 of 30
June 2004.
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Cultural representations of migration

Ratification of the Convention is frequently complicated by a cultural
climate that is unfavourable to migration. Most chapters refer in one
way or another to the racist attitudes or discriminatory behaviours that
can be found in the relations between nationals and migrants, and report
that a large proportion of the citizens of destination countries have a
negative perception of migrants. The feeling is that they have too many
rights already – obviously not a conducive climate in which to argue for
or make commitments to rights for migrants, let alone rights for undo-
cumented migrants. As a result, particularly where the migration issue is
a rallying-point for political populism, governments feel that extending
further rights and protections to migrants is a political risk.
This rejection of migrants takes place within a larger reluctance to

see migrants as a full part of destination societies, and accordingly as
deserving of rights. Nicola Piper writes, for example, that several Asian
nations, such as Japan or the Republic of Korea, stick to a definition of
themselves as homogeneous countries, thereby leaving no space for
migrants in the dominant representation of society and ignoring the de
facto reality of their presence. Others, such as Malaysia or Singapore, are
keen on maintaining migrants at the margin of society, by limiting the
duration of their stay and their integration opportunities (Chapter 7).
On the contrary, ratification implies acknowledging that migrants, even
if temporary, are a permanent feature of societies that calls for specific
policies.
This representation of migrants as outsiders can also be found in

South Africa (Chapter 10), where many stakeholders believe that preference
should be given to nationals and permanent residents. Ratification might
then give the impression that migrant workers are ‘privileged’, which – in a
context characterized by high levels of xenophobia – is politically (and
electorally) difficult. Nicola Piper also writes that, in several Asian countries,
migrants’ access to rights is not supported because they are not understood
as needing protection; rather, migrants are perceived as the lucky ones
who have managed to leave their country and enjoy better income oppor-
tunities abroad – migrants’ status is not perceived as a source of possible
exploitation, but as an opportunity (Chapter 7). This was also reported in
central and eastern Europe (Pécoud and de Guchteneire, 2006, p. 260).
Underlying this divide between nationals and foreigners is the idea

that migrants would be ‘less deserving’ in terms of access to rights
and that only citizens deserve the full protection of human rights
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(de Varennes, 2002); the human rights standards and expectations that
apply to citizens are then put aside when the situation of foreigners is
considered. Kristina Touzenis thus refers to what she calls a ‘culture of
citizenship’, i.e. the tacit recognition of migrants’ poor living and work-
ing conditions as ‘normal’ (Chapter 14). As Mariette Grange and Marie
d’Auchamp (Chapter 3) argue, this would explain the double standards
that see Western democracies pride themselves on their human rights
record but make an exception when it comes to migrants. Graziano
Battistella also argues that the lack of success of the Convention (com-
pared with other core human rights instruments) is not a coincidence
but an illustration of the difficulties of addressing the human rights of
non-nationals (Chapter 2).
Despite the efforts of international law, migrant workers are thus

not recognized as a vulnerable group that should benefit from targeted
human rights treaties. This points to an almost ontological characteristic
of migrants: while other vulnerable groups (such as women or children)
are understood to need protection simply by being, migrants only
become troublesome by virtue of being here, i.e. in the destination
country. It is thus assumed that migration is voluntary and that, if
migrants are unhappy with the conditions in the destination country,
they can (and should) go back home. In other words, people accepted
into another country should be grateful for this privilege and should not
claim further rights. Such beliefs not only misunderstand the complexity
of the migration process but also negate the very philosophy of human
rights (MacDonald and Cholewinski, 2007, p. 64).

The role of civil society and the ICRMW’s catalyst function

Most chapters converge on the key role played by civil society and NGOs
in promoting ratification of the ICRMW. Yet, as Mariette Grange and
Marie d’Auchamp recall in Chapter 3, NGOs were unevenly engaged in
the issue of migrants’ rights when the Convention was proposed and
drafted: in the ColdWar atmosphere of the 1970s, their focus was on civil
and political rights, and much less on ‘soft’ economic, social or cultural
rights; only a few (mostly faith-based) NGOs accompanied the elabora-
tion of the Convention. Today, it is sometimes reported that NGOs find
it difficult to work with the Convention: in Canada, the emergence of
civil society campaigning for the Convention has been slowed down by
the priority given to on-the-ground support to migrants, as the ICRMW
seems too abstract and remote from the most urgent concerns of NGOs
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(Chapter 8); in Germany, NGOs are reported to reluctantly use their
scarce resources for the Convention, which is perceived as a difficult
issue for which investment is uncertain (Chapter 13).
Despite this relatively modest initial engagement and these obsta-

cles, the role of NGOs has been central in promoting the Convention
and raising awareness, especially in a context of low support from other
stakeholders. Grange and d’Auchamp describe the work done by NGOs,
including their international networking within the International NGO
Platform on the Migrant Workers’ Convention (IPMWC) and their invol-
vement in the International Steering Committee for the Campaign for
Ratification of theMigrants Rights Convention, a hybrid structure compris-
ing intergovernmental organizations (IGOs) and NGOs. They add that civil
society now has a key role to play in implementing the Convention, for
example by getting involved in the examination of States Parties’ reports by
the CMW (Chapter 3).
The role of NGOs illustrates the catalyst function that can be played

by the Convention. Even if non-ratified or incompletely implemented,
its very existence may have potentially useful consequences. Bernard
Ryan writes that, in the United Kingdom, there is some support for the
Convention from civil society, unions and some political parties, and that
it has become an authoritative benchmark to evaluate and challenge
current migration policies. Ratification by the UK Government is unli-
kely, but this does not prevent the Convention from spurring debates and
indirectly promoting migrants’ rights (Chapter 11). Felicitas Hillmann
and Amanda Klekowski von Koppenfels are less optimistic but never-
theless note that, in Germany, some of those involved in migration
debates see the Convention as useful in that it could highlight some
issues; for example, the whole question of undocumented migrants’work
is largely taboo in Germany, a situation that a debate on the Convention
could help to address in a more satisfactory manner (Chapter 13).
Nicola Piper also underlines the opportunities raised by the Convention,

showing how, in the Philippines, ratification has been an element in a wider
dynamic in favour of migrants’ rights, characterized by strong civil society
activism, transnational networks and grass-roots empowerment of migrants
(Chapter 7). In a different way, Carla Edelenbos underlines how the CMW
has become a promoter ofmigrants’ rights at the international level, through
cooperation with other UN agencies, NGOs and other members of civil
society (Chapter 4). In other words, thanks (at least partly) to the Convention,
the issue of migrants’ rights is addressed – among NGOs and IGOs and at
the national or international levels. The Convention, regardless of its
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ratification rate, is an enabling tool that makes it possible for a wide range
of actors to discuss the issue of migrants’ rights, cooperate with each other
and develop coherent strategies for advocacy (see also Leary, 2003, p. 238).

Market forces, sovereignty and security

The obstacles outlined in this introduction refer to three broad themes –
market forces, sovereignty and security – that are deeply intertwined
and which dominate current migration policies, creating an unfavour-
able context for the respect of migrants’ rights and for ratification of the
Convention.
The importance of market forces is difficult to overstate and evident, for

example, in the perceived economic usefulness of undocumented migrants
without rights or in the competition between states in the global ‘labour
export’ market. Market forces directly challenge the Convention’s rights-
based logic: they lead to a vertical hierarchization of migrants according
to their rarity and economic value, whereas the Convention privileges a
horizontal distribution of minimal rights to all migrants, whatever their
status and profitability. The contrast between skilled and less-skilled
migration illustrates this: highly qualified workers are not numerous and
are therefore looked for by destination countries, which compete with one
another to attract the brightest; this situation inevitably favours highly
skilled migrants, who will be offered attractive living and working condi-
tions (including not only wages but also rights, such as long-term residence
permits, access to family reunification, extensive welfare entitlements, etc.).
In contrast, the number of less-skilled workers is virtually unlimited,

and destination countries will not need to provide good conditions to
attract them: even if offered very limited economic and legal guarantees,
migrants are likely to compete to accept extremely poor conditions (such
as irregular stay and work). This is reinforced by the context in sending
regions, which prompts migrants to accept whatever conditions, as these
are likely to already constitute an improvement compared with their
home situation. Market forces favour migrants endowed with bargaining
power (such as skilled professionals) who can impose respect for their
rights on the states they are heading for, whereas less-skilled migrants are
unlikely to successfully claim any right. In this logic, rights do not derive
from universal norms like the Convention, but rather from the supply-
and-demand mechanism that determines migrants’ value on the labour
market. The current situation in Canada is an example: whereas this
country is known for its admission of selected foreigners who are granted
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permanent settlement, this system coexists with various less-skilled
temporary migration schemes involving non-negligible numbers of
people, for whom rights are much more limited. As mentioned, this is
one of the reasons behind Canada’s reluctance to ratify (Chapter 8).22

Finally, rights also challenge market forces because of their costs.
For employers, migrants’ rights make them more expensive to hire: the
right to equal treatment with national workers, for example, prevents
them from paying lower wages to foreign workers; migrants’ other
labour rights, such as joining unions or being allowed to change employ-
ers, similarly improve their bargaining power with respect to employers.
For destination countries too, rights represent costs: migrants’ access to
welfare or to family reunification make their stay in host countries more
expensive for public finances. This is one of the reasons behind irregular
migration: undocumented migrants represent the cheapest possible
labour force, and governments, unwilling to accept them legally, tolerate
them for labour market reasons. A rights-based logic runs directly
against such powerful economic interests.
Sovereignty also pervades the obstacles listed above. Following the

Universal Declaration of Human Rights (whose article 13(2) states that
‘Everyone has the right to leave any country, including his own, and to
return to his country’), there is a human right to leave a country but no
corresponding right to enter another country. The admission of non-
nationals remains a central feature of national sovereignty, and states
are keen on maintaining their authority in deciding whom to let in,
particularly in a context that sees globalizing trends challenge their
sovereignty in several other fields of policy. The argument that migra-
tion policy is a matter of national sovereignty is, for example, explicit in
Canada and South Africa (Chapters 8 and 10).
International migration law does not dispute this sovereign preroga-

tive, as the above-quoted article 79 of the Convention makes clear. But,
contrary to widespread belief, states’ authority is not unlimited or

22 This is further illustrated by recent discussions on temporary labour migration schemes,
which are increasingly being advocated. As in Canada, such programmes often imply a
reduction of migrants’ rights (e.g. by tying workers to an employer or by forbidding
family reunification). This is often presented as a necessary condition, as increased legal
migration flows imply a trade-off between rights and numbers while presenting an
improvement compared with irregular migration. Yet this can also be criticized as a
relativization of rights, not understood as ‘universal, indivisible and inalienable’ but as
tradable items in the negotiations between governments and migrants (for discussions,
see Chapter 6 by Patrick Taran, as well as Ruhs, 2006; Ruhs and Martin, 2008).
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unfettered: individuals, including migrants, are protected by a range
of international human rights instruments. The tension between states’
and migrants’ rights is particularly visible when governments use coer-
cive measures to control migration, such as denial of entry, detention of
irregular migrants or expulsion – there is, indeed, evidence that such
practices are inherently difficult to implement in the full respect of
migrants’ rights and that, in practice, they do lead to human rights
violations (Alonso Meneses, 2003; Vohra, 2007). Irregular migration is
the most obvious challenge to sovereignty. By definition, undocumented
migrants reside in a destination state without its consent; yet they
have rights that should be respected. Their existence thus embodies an
extreme case for the universality of human rights and requires states to
adopt a ‘cosmopolitan’ view according to which they are to protect the
rights of people whom they did not want to let in. This is straightforward
according to human rights logic, but politically very difficult.

In a softer version, sovereignty is also about accountability: even if
states realize that their sovereignty is not violated by ratification, they
may be reluctant to commit themselves internationally and to have their
human rights records in terms of migration scrutinized by other coun-
tries. This is reported in the United Kingdom (Chapter 11) and South
Africa (Chapter 10), where the issue is made more delicate by the some-
times tense relationships between this country and its neighbours when it
comes to migration policy. This is exacerbated, in some cases, by a
climate of unease or even suspicion towards the UN, as several states
are reluctant to see the UN take initiatives on an issue such as migration
(see below).
Finally, contemporary attitudes towards migration are very strongly

influenced by a range of factors that usually fall under the ‘security’
umbrella. Migration issues are almost systematically addressed as a
problem of law and order, which is evident in the emphasis placed on
border control, irregular migration or trafficking. As Patrick Taran
notes in Chapter 6, even though migration is largely about work, it is
most often handled by interior or home affairs ministries, and this
crime-oriented approach to migration is reported by nearly all contri-
butors. This is reinforced by the growing concerns over terrorism that,
since the end of the Cold War (and especially, of course, since the
attacks of 11 September 2001 in the United States), have led states to
establish new laws, policies and practices to identify people potentially
connected to terrorist activities, who often happen to be non-nationals
(Bonner, 2004).
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In a more diffuse way, migration is also predominantly thought of as
a ‘threat’: migrants would jeopardize social cohesion, employment oppor-
tunities, welfare systems, cultural and religious homogeneity, democratic
values, etc. – thus representing a diffuse obstacle to the stability of destina-
tion states. This forms a general climate of closure, suspicion and scepticism
towards migrants and foreigners. The plasticity (or vagueness) of the notion
of security facilitates these amalgamations, as it refers both to the classic
national security (i.e. the preservation of states from attacks from the
outside) and to human or soft security, i.e. the integrity of people rather
than of states (Graham, 2000). This is very unsupportive of migrants’ rights,
as the perception of migrants as a ‘threat’ is very difficult to reconcile with
the perception of migrants as vulnerable people to protect.
These three factors –market forces, sovereignty and security – are very

much interconnected. While a thorough analysis of their interconnec-
tions is well beyond the scope of this introduction, it may nevertheless be
suggested that market forces, especially in a post-industrial context
influenced by neoliberal economic thinking, create socioeconomic trans-
formations that affect the wellbeing of large segments of the population –
nationals and migrants alike. Such a climate fuels economic insecurity
and generates fears and anxieties, surrounding welfare systems, employ-
ment or social cohesion. In the absence of successful and comprehensive
policies by governments to address these concerns, scapegoats are sought
and, regardless of their economic contribution, migrants are all too often
blamed for such situations. This encourages a climate of social and
cultural intolerance that paves the way for a narrow security-oriented
response to much deeper socioeconomic challenges.
Together, market forces, sovereignty and security thus constitute a core

obstacle to the Convention, as migrants’ rights are understood as threaten-
ing these three imperatives: rights would reduce the economic benefits of
migration, increase irregular migration by creating attractive conditions in
destination states and reduce states’ prerogatives to treat non-citizens as
they wish. Viewing migrants as full human beings with rights runs contrary
to their perception as undeserving outsiders, economic entities or security
threats. In this context, the Convention is unlikely to be successful. Even if
known to (and properly understood by) all stakeholders, and even in the
absence of major legal incompatibilities (at least in developed states), its
approach is bound to face reluctance. Yet it is precisely in such a context
that the Convention is needed: by establishing legally binding standards for
the respect of migrants’ rights, it represents a potential counterforce to
dominant forces.
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Human rights and migration management

In recent years, the international community has started to feel the need
for more comprehensive policies that would go beyond the mere control
of migration and address, in a cooperative and holistic manner, its
multiple facets. ‘Migration management’, as this process is often called,
aims at developing planned and proactive policy measures to the chal-
lenges raised by migration. It further relies on the principle that the
transnational nature of migration flows call for international coopera-
tion, while acknowledging that migration is a complex issue that
demands thoughtful and careful policies to be successfully addressed.
The shortcomings of contemporary migration policies further motivate
the search for such migration management initiatives, which are
expected to more successfully govern the movement of people in a way
that respects the interests of both countries of destination and origin, of
migrants themselves and of other stakeholders such as the private sector
or civil society (for more detailed accounts and discussions, see Ghosh,
2007; Martin et al., 2006). In other words, such initiatives aim, on paper
at least, to balance market forces, state sovereignty, security concerns and
migrants’ rights.
Clearly, such an approach to migration is relevant to the ICRMW.

This section therefore examines how the Convention (and the human
rights of migrants more generally) are addressed in different initia-
tives, including the GCIM, the High-Level Dialogue on International
Migration and Development (HLD), the Global Forum onMigration and
Development (GFMD), the Berne Initiative, The Hague Process on
Refugees and Migration (THP) and the ILO’s Multilateral Framework
on Labour Migration (ILO, 2006).
The GCIM was established to recommend to the international com-

munity a number of principles on how to address international migra-
tion, a challenging task given the heterogeneity of states’ approaches
and their reluctance to discuss such a sensitive topic (Pécoud and de
Guchteneire, 2007). Its 2005 report features a broad overview of the
issues at stake and a list of recommendations. An entire chapter is
devoted to human rights. While the Convention is the subject of a few
paragraphs, the report does not recommend ratification (GCIM, 2005,
pp. 81–2). Rather, it acknowledges, as mentioned above, states’ reluc-
tance towards the Convention and calls for ‘complementary’ approaches:
‘Given the decision of many states not to ratify the 1990 Convention, the
Commission considers that there is a particular need for complementary
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approaches to the issue of migrants’ rights’ (GCIM, 2005, p. 57). This
includes: fully implementing the human rights instruments that have
been ratified; implementing the Palermo Protocols; and bridging the
gap between norms and practices affecting international migrants. In
Chapter 4, Carla Edelenbos reports that the CMWwas disappointed with
this lack of support for the Convention (see also Grant, 2006, p. 18).
The HLD, which was held by the UN General Assembly in September

2006, was the most important international conference dealing with
migration since the issue emerged as central at the 1994 International
Conference on Population and Development in Cairo. It devoted one of
its four round tables to ‘Measures to ensure the respect for and protec-
tion of the human rights of all migrants, and to prevent and combat
smuggling of migrants and trafficking in persons’. On that occasion,
Member States were urged to ratify the Convention, and the summary
of the HLD by the President of the UN General Assembly stated that
‘governments were called upon to ratify and implement the core human
rights conventions and other relevant international instruments,
including the [ICRMW]’.23 As may be expected, the reference to the
Convention was made by source countries, while destination states
affirmed their long-standing commitment to human rights at large
and recalled their ratification of most other major human rights instru-
ments. States agreed, however, that the respect for human rights is a
condition for successful migration management and for fostering the
migration–development nexus, even if they displayed a reluctance to go
beyond dialogue to action and to engage in normative work (Martin
et al., 2007).
The GFMD stemmed from a proposition of the UN Secretary-

General to establish a consultative mechanism enabling states to regu-
larly share their views on migration and development. The first was
organized by Belgium in July 2007 and focused mostly on economic
and governance-related issues, such as skilled migration, temporary
and circular migration, remittances and policy cooperation, with no
specific session on rights-related themes.24 Carla Edelenbos writes that
the CMW was disappointed at not having been invited to the Forum
(Chapter 4). However, the 2008 session of the Forum, which took place in

23 UN General Assembly A/61/515, Summary of the High-level Dialogue on International
Migration and Development, 13 October 2006.

24 See www.gfmd-fmmd.org [last accessed 9 April 2009].
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Manila, was devoted to the issue of migrants’ protection and provided a
more favourable context for the promotion of the Convention, the
ratification of which was called for in the final statement. It is worth
adding that the GFMD is, unlike the HLD, a state-owned process, which
means that it is not organized by the UN but by states themselves.
Another ‘state-owned’ process is the Berne Initiative, launched by

the Swiss Government in 2001 with the goal of enabling governments
from all over the world to share their priorities and identify common
orientations in their migration policies. The main outcome of this initia-
tive is the document International Agenda for Migration Management
(IAMM), which gathers governments’ common views on migration
to provide non-binding guidelines on how to manage migration. The
IAMM addresses a wide range of migration-related issues, including
border control, labour migration, irregular migration, health, asylum,
integration, naturalization, etc. A section is devoted to migrants’ rights,
which emphasizes the need for migration management to respect the
human rights of migrants (but without mentioning the ILO or UN
conventions).25 Another initiative is THP, launched in 2000 by the
Netherlands Chapter of the Society for International Development.
It brings together a wide range of stakeholders to develop proposals
for sustainable refugee and migration policies. It notably drafted the
2002 Declaration of The Hague on the Future of Refugee and Migration
Policy, which mentions the ICRMW as one of the ‘key international
human rights instruments’.26

As far as labour migration is concerned, two other major initiatives
are worth mentioning. The first is the ILO’s Multilateral Framework on
Labour Migration, adopted in 2005, which provides a comprehensive
rights-based collection of principles, guidelines and best practices on
migration policy. Building on a positive understanding of labour migra-
tion and its role in development, this document stresses the role of social
dialogue and social partners in migration management and thus targets
not only governments but also employers’ and workers’ organizations in
an effort to strengthen the coherence of labour migration policies and
practices. The Framework relies heavily on the principles contained in
ILO and UN conventions onmigrant workers but, unlike these treaties, is
non-binding (ILO, 2006). At the regional level, the Colombo Process,
launched in 2003, is a regional consultative process bringing together

25 See www.iom.int/jahia/Jahia/pid/1491# [last accessed 9 April 2009].
26 See www.thehagueprocess.org [last accessed 9 April 2009].
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both origin and destination countries in Asia to address the management
of labour migration; one of its purposes is to improve the wellbeing of
migrant workers (even though the ICRMW does not appear central
therein).27

These initiatives clearly show that the need for a comprehensive
approach to migration is felt by a wide range of actors; they also demon-
strate that governments now display some willingness to exchange views,
experiences and effective practices on their policies. Moreover, most of
these initiatives incorporate human rights concerns in their approach,
which indicates a common understanding on the need for a rights-based
perspective on migration. As Kristina Touzenis writes (Chapter 14), they
also valuably disconnect migration issues from the emergency situations
and crises they are often associated with. Indeed, they imply a kind of
public re-education, as the citizens of destination countries, so used to
thinking of migration as a ‘problem’, must be encouraged to view it as a
normal feature of their country. Within governments, migration man-
agement may also enhance the ability of states to address migration
coherently – an important task in light of the capacity problems described
above. In principle, this could be beneficial for the ICRMW: it indeed calls
for cooperation between states while establishing the standards and defini-
tions that make cooperation possible. Yet these migration management
initiatives have not systematically supported the Convention, nor have they
led to a decisive increase in its ratification rate.
The Convention seems to be penalized by two of its characteristics.

First, it is a binding treaty. As Patrick Taran notes (Chapter 6), the trend
today is towards non-binding documents – such as guidelines, codes of
practice, etc. – that have in common a reliance on unenforceable (and
usually vague) principles. Graziano Battistella argues, for example, that it
is the non-binding nature of ILO’s Multilateral Framework on Labour
Migration that made it acceptable to states (Chapter 2). Unsurprisingly,
such ‘recommendations’ are more popular among states and are thus
more likely to be adopted (even if one can hope that soft standards
‘harden’ over time; see Aleinikoff, 2007). Second, the ICRMW is mon-
itored by the UN. With the exception of the HLD, the initiatives
described above are state-led, and there is evidence that some govern-
ments are reluctant to let the UN play too great a role in migration
debates (Martin et al., 2007).

27 See www.colomboprocess.org [last accessed 9 April 2009].
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The contributions in this volume often address critically the relation-
ship between migration management and human rights. Graziano
Battistella (Chapter 2) argues, for example, that the search for a flexible
labour force is perceptible in these initiatives; indeed, the use of the
word ‘management’ carries in itself an economic connotation, which
may raise inherent tensions with the rights-based approach of the
Convention. Mariette Grange and Marie d’Auchamp (Chapter 3) simi-
larly view ‘migration management’ as heavily market-oriented and insuf-
ficiently concerned with violations of migrants’ rights. They add that an
organization such as IOM, which is a key actor in important initiatives
such as the former Berne Initiative, the Puebla and Colombo Processes
or its own International Dialogue on Migration (for details, see IOM,
2003; Nielsen, 2007), has not always put human rights at the centre of its
programmes.28

Therefore, in a somewhat paradoxical way, it would seem that, despite
the current context that favours exchanges and cooperation on migra-
tion, the process initiated in the 1970s that eventually led to the adoption
of the Convention would probably meet with strong resistance today. In
this sense, the Convention represents a ‘heritage’ that should be valued –
and used in order to put human rights at the centre of migration manage-
ment initiatives. This is not only a moral imperative, but also a condition
for successful policy making: as Goodwin-Gill (2007) warns, without an
emphasis on rights, in both countries of origin and destination, the
‘management’ of migration may amount to no more than a reorientation
of control to accommodate developed industrialized countries’ need for
labour, and would then likely become another chapter in the history of
migration policy failures (Castles, 2004).
Respect for rights is also necessary to ensure people’s participation.

As illustrated by the migrants circumventing restrictive policies to take
3-D jobs for which they are needed in destination countries, people are
unlikely to respect rules that they perceive as ill-defined or too oriented
towards destination countries’ interests. By committing themselves to
the Convention, states have the opportunity to create the necessary
climate of confidence and fairness that will ensure the cooperation not
only of other states but also of migrants themselves: ‘If a regime of
“migration management” is to be effective, not only must it be credible

28 More information can be found in the statement by Amnesty International and Human
Rights Watch at IOM’s Governing Council in 2002 (www.hrw.org/press/2002/12/
ai-hrw-statement.htm [last accessed 9 April 2009]).
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to states, but it must also be credible to migrants. To achieve this, it must
respect the fundamental human rights of migrants, and indeed must
actively seek to respect, protect and promote the rights of all migrants’
(Amnesty International, 2006, p. 25).
In sum, the migration management initiatives described in this

section usefully call for a holistic approach to migration, which would
encompass not only the interest in migrant labour or the concerns over
security, but also development, human rights, integration, asylum, etc.
Arguably, these initiatives so far remain at the level of discussions
and publications; this is nevertheless a necessary step in the process,
and it is to be hoped that they eventually contribute to shaping actual
migration policies. As far as the Convention is concerned, it remains
to be seen whether the small role it currently plays therein will grow as
migration management initiatives become more ambitious – or whether
the current absence of the Convention indicates a structural reluctance
to incorporate a binding standard established under the auspices of
the UN (Pécoud, 2009).

Conclusion: the way forward

Prospects for ratification of the ICRMW are not encouraging. The
obstacles analyzed in this introduction and presented in greater details
in the following contributions point to the difficulty of promoting
the Convention and of having it accepted and ratified by major destina-
tion countries. In addition, the difficulties faced by the Convention are
not isolated but embedded in a general international climate that is far
from positive: as Graziano Battistella notes, multilateralism and respect
for the UN’s role are not improving (Chapter 2), while Patrick Taran
underlines the worrying relativization of human rights, whose legitimacy
is regularly under attack (Chapter 6). In the face of this situation, the
question is how to envisage the future of the Convention. As long as
destination countries have not ratified it, the Convention will suffer from
a severe handicap – as it is meant to protect the world’s migrants but has
no validity for the vast majority of them. If the current reluctance
towards the Convention persists, it is possible to envisage three principal
options:

(1) To consider the Convention a ‘lost case’ and to abandon campaign-
ing for it. As mentioned above, there was a widespread feeling that
the Convention was ‘dead’ at the end of the 1990s, before several
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initiatives were launched to promote it again. Since then, many states
ratified, which highlights the need to not give up; the current context
may be unfavourable and discouraging, but it cannot be excluded
that changes in migration policies and discourses – coupled with
strong IGO/NGO advocacy –may eventually open new perspectives
for the Convention. Moreover, it should be added that, as argued
above, a standard is useful, no matter whether it is implemented or
not: renouncing resort to the Convention would then imply losing a
tool that may be used as a yardstick and a stimulus in migration
debates.

(2) To look for alternatives to the Convention. The reluctance towards
the Convention has inspired calls for other approaches to the protection
of migrants’ rights, as illustrated by the emergence of non-binding
declarations. Similarly, Van Krieken (2007) suggests amending the
Convention to incorporate the concerns of developed destination
countries, in order to draft a text acceptable to many more states. In
principle, there is nothing wrong in exploring such options; strictly
speaking, they are not incompatible with the Convention – more
modest agreements could, for example, be understood as paving the
way for an ambitious treaty like the Convention. But the risk is that,
in a general context of scarce resources for the issue of migrants’ rights,
the energy put in alternatives may de facto relegate the Convention
to obscurity. In addition, the existence of less powerful alternative
agreements may then be used to further dismiss the usefulness of the
Convention.

(3) To continue the efforts to promote the Convention and to convince
as many countries as possible to ratify. In light of the preceding
discussion, this third option seems to be the most desirable. The very
existence of the Convention is in itself an achievement that, as
suggested above, would probably be much more difficult to reach
in today’s context. This calls for using a treaty that, whatever its
weaknesses, has the merit of existing. One cannot exclude that a slow
increase in the number of ratifications, even from non-destination
states, may increase the pressure on major destination states.
Moreover, the interest of the international community in migration
management is, to a large extent, still in its infancy; states still have
to be convinced of the added value of addressing migration in a
concerted and multilateral manner. This evolution may ultimately
lead to a context more favourable to an international migration
agreement such as the ICRMW.
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2

Migration and human rights: the uneasy but
essential relationship

graziano battistella

Introduction

The ICRMW, one of the seven human rights instruments of the inter-
national community, has some notable peculiarities. It is the longest of
the UN instruments, it had the slowest progress between adoption and
entry into force and it has the smallest number of participating countries
(Battistella, 2004). This is no coincidence but is inherently linked to the
difficulty the international community has in approaching migration
from a human rights perspective and agreeing on standards for its
management. To illustrate this position, this chapter retraces the history
of the development of international migration standards for migrants
before the Convention and then focuses on its preparation, drafting
and ratification stages. The various stages show, on the one hand, the
close connection between human rights development and protection to
migrants, and on the other hand the reluctance to extend agreed princi-
ples to migrants as this militates against the flexibility of migration,
which no country is willing to renounce. A brief overview of prospects
for additional ratifications is also given. After summarizing some reasons
for the limited expectations of the role of the Convention, signs of hope
for the protection of migrants are indicated.

Human rights and migrants before the ICRMW

Concern for the protection of migrants had been growing for some years
before the international community started thinking of an international
convention. However, this process was rather slow and limited in the
areas involved and the categories of migrants considered. Two major
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phases of the discussion on the protection of migrants can be identified
up to the 1970s, which saw the beginnings of the ICRMW.

Concern without standards

Soon after the First World War, which had stopped the great exodus
from eastern and southern Europe to the Americas, migration resumed
in great numbers but was quickly restrained by the 1921 and 1924 US
immigration acts. The two laws aimed to restrict immigration, introduc-
ing national quotas for admission based on the percentage of populations
of various origins already present in the United States in the 1910 and
1890 censuses. They had a particular impact on immigration from east-
ern and southern Europe. The need to regulate international relations in
different terms and avoid another disastrous war led the negotiators of
the 1919 Treaty of Versailles to set up the League of Nations and led to
the creation of the ILO as a specialized agency concerned with the
improvement of conditions and living standards of workers throughout
the world. The ILO’s concern for migrants was identified from the outset,
as its Constitution Preamble lists among various purposes the ‘protection
of the interests of workers when employed in countries other than their
own’. Yet any substantive benefits for migrants were more the conse-
quence of the basic principle of equality of treatment. Indeed, migrants
benefited from the various conventions and recommendations that the
ILO adopted at an early stage for all workers. Migrants were the target of
a few specific measures, as they were beneficiaries of conventions relating
to maintenance of rights and social security1 (ILC, 1980, p. 3). But at this
initial stage the protection of migrants was strengthened mainly because
the conditions of all workers were improved.
As migration from Europe to the Americas remained limited in

the 1930s, migration flows from southern to northern Europe intensi-
fied. Conditions for migrants were handled through bilateral agree-
ments, but without much coherence among the various accords.
The ILO attempted to strengthen the protection of migrants through
the 1939 ILO Convention No. 66 (Convention concerning Migration
for Employment), which provided a coherent set of measures

1 1925 Convention concerning ILO Equality of Treatment (Accident Compensation) and
its Recommendation, 1925 (Nos. 19 and 25 respectively); 1935 Convention No. 48
(Convention concerning ILO Maintenance of Migrants’ Pension Rights).
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comprehensively addressing various aspects of labour migration.2

Unfortunately, the standards remained on paper as Convention No.
66 never entered into force because no country ratified it. The interna-
tional climate was dominated by nationalism and protectionism. The
League of Nations was revealing inherent weaknesses, with limited
impact on international relations. Its failure to avoid the tragedy of
the Second World War led to its demise. The ILO’s efforts were defeated
by an unfavourable international environment. Standards found no
takers and migrants were left to fend for themselves.

Standards without concern

After the Second World War, migration flows resumed strongly, both
from Europe and within Europe, although US restrictions on migration
remained in place. A new climate for international relations was estab-
lished with the creation of the UN, and the great season of human rights
recognition flourished. In addition to the protection provided by stan-
dards in the human rights instruments, beginning with the Universal
Declaration of Human Rights, the protection of the rights of migrants
was the object of the 1949 ILO Convention No. 97 (Convention con-
cerning Migration for Employment (Revised)), and of regional treaties.
Within the Council of Europe, the 1955 European Convention on
Establishment continued in the furrow of an earlier unsuccessful attempt
to ensure protection to aliens, while the 1961 European Social Charter
provided equality of treatment with nationals on remuneration, union
membership and housing benefits.

As significant progress was made in the recognition of the rights of
migrants, the real impact was limited either because only a few countries
ratified the standards or because ratification was restricted to countries of
a specific region. Indeed, with the beginning of the human rights move-
ment, a system of concentric protection circles emerged. The larger the
circle, the more universal the human rights application, but also the least
specific; the smaller the circle, the more favourable and better enforce-
able the human rights provisions. This is particularly clear in the case of
Europe, where, in addition to the Universal Bill of Rights, there is the
1950 ECHR, and more recently the 2000 European Union Charter of

2 For a more general discussion on the role of the ILO in setting standards for migrants, see
Haseneau (1991).
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Fundamental Rights. Rights of migrants established in regional systems
are normally applicable only to nationals of those regions moving across
borders within the regions themselves. Thus, migrants from other
regions can only invoke more universal instruments, which might not
have been ratified by their country of origin.

To overcome issues created by the stratification of rights, countries
began establishing bilateral agreements. In the European experience, this
involved, first of all, countries of northern and southern Europe, and was
later extended to Turkey and North African countries. Bilateral agree-
ments include a variety of norms, depending on the negotiating countries
and their respective interests. To facilitate their negotiation, the ILO
included a model as an annex to the 1949 Convention. What bilateral
agreements have in common is their effectiveness, because they are
established on the principle of reciprocity. In more recent times, coun-
tries of destination have become reluctant to enter into such agreements
because of the plethora of countries of origin to engage with.
In sum, the whole period before the ICRMW is characterized by a

progressive recognition of the rights of migrants, but on the basis of a
differential distribution of protection. As migrants from countries party
to specific regional agreements receive better protection, to the point that
they achieve full incorporation and become citizens (as in the EU), the
demand for less-protected migrants seeks workers from regions and
countries that are not parties to migrant conventions. While the policies
of destination countries are progressively constrained to be based on
rights, actual coverage becomes restricted on a portion of the migrant
population. Standards are available, but do not concern all migrants in a
similar way. This restrictive approach sets the stage for irregular migra-
tion and a new demand for protection.

History of the Convention

Beginnings: the 1970s

The 1970s was a period of major change in the world economy, in
international migration policies and consequently in international
migration flows. Countries of settlement migration, such as Canada
and the United States, had lifted restrictions to immigration in the
early 1960s, eliminating the quota system based on ethnic origin. The
sudden upsurge of immigration from southern and eastern Europe,
consisting mostly of family reunification, lasted for about ten years (the
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time it took to severely reduce the backlog of applications that had
accumulated through the years). The decrease of immigration from
Europe, motivated largely by the economic improvements achieved by
the European Common Market and the shrinking of income differential
gaps with North America (in the mid 1970s, a traditional emigration
country such as Italy started experiencing more returns than departures),
left room for increasing migration from Asia, Mexico and the Caribbean.
Australia abandoned its ‘white Australia’ policy in 1973, setting the stage
for a similar diversification of origins of its immigration flows.

The oil crisis, and the consequent economic downturn, following the
1973 war in the Middle East generated two additional major changes.
First, immigration countries in Europe decided to stop their labour
migration programme and even attempted to reduce the foreign popula-
tion by providing incentives for return. Integration policies aimed at
stabilizing the immigrant population that remained in the territory
became the most relevant preoccupation. Second, the Middle East
became the new destination for labour migration, mostly from Arab
countries and South and South-East Asia.
In this scenario of profound change, the relationship between migra-

tion and protection also suffered severe strains. While the traditional
migration flows had slowly acquired security, either because of improve-
ments in destination country policies or because of bilateral agreements,
policy restrictions accompanied by mounting migration pressure resulted
in increasingly widespread irregular migration, with new concerns for
the protection of migrants. Although still fettered in the Cold War
parameters, international relations were also affected by the human
rights discourse (the 1966 ICESCR and the ICCPR entered into force
in 1975, also the year of the Final Act of the Helsinki Conference on
Security and Cooperation in Europe, which made an explicit reference to
the protection of migrants, but most importantly established a monitor-
ing process on the respect of human rights). Thus, while experiencing a
deterioration of treatment, migrants became the concern for new protec-
tion initiatives, chief among them being the ICRMW.
The beginnings of the Convention may be traced to an episode that

occurred in 1972. A sealed truck met with an accident while crossing the
tunnel under Mount Blanc. Supposed to be carrying sewing machines, it
was in fact transporting twenty-eight workers from Mali, who were
travelling from Tunisia to France through Italy and Switzerland
(Bertinetto, 1983, p. 189). On the insistence of the representative from
Kenya, the United Nations Economic and Social Council (ECOSOC)
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adopted a resolution in which the CHR was requested to investigate the
matter.3 At about the same time, the ILO began addressing the issue of
irregular migration and trafficking of workers. In the same year the UN
General Assembly discussed migration and asked the Commission on
Human Rights to give priority to the examination of discrimination
suffered by migrants. In doing so, the General Assembly was establishing
a linkage between discrimination against migrants and racial discrimi-
nation.4 It was also inviting the ILO to continue the study on workforce
trafficking. Thus, the issue of special concern for migrants entered the
UN system with two different but related perspectives: the human rights
perspective and the labour perspective, specifically with preoccupation
for the increasing of irregular migration. Attention was called to
migrants in general, but particularly on the clandestine traffic of workers.
When it begins to address an issue, the UN asks for specialized reports.

In fact, the office of the Secretary-General was asked to prepare a report
on migration for the ECOSOC Commission for Social Development,
while the Sub-Commission on Prevention of Discrimination and
Protection of Minorities was asked to study the issue of trafficking of
workers in light of UN instruments on human rights.
The Secretary-General’s report was presented in 19755 and did not

include a recommendation to draft a new convention, but only to
proceed to the harmonization of existing instruments concerning
migrant workers. The report of the Sub-Commission was also presented
in 1975.6 As the juridical aspects on the topic were scattered throughout
various instruments, and in some cases were not very specific, it seemed
opportune to prepare a new convention or declaration to render more
explicit the rights of migrants that were not sufficiently recognized. It was
also indicated that such an exercise should have been the task of the UN,
rather than the ILO, as the ILO’s approach was considered too concen-
trated on economic aspects.
Also in 1975, a seminar on the human rights of migrants was orga-

nized by the UN in Tunis, within the general climate originated by the
demand of the G-77 for a new international economic order. Although
the report of the Sub-Commission was available, participants at the
seminar did not conclude with the request for a new convention, but

3 Resolution 1706 (LIII) of 28 July 1972.
4 UN General Assembly Resolution 2920 (XXVII) of 15 November 1972.
5 UN Doc. E/CN.5/515 of 14 October 1974.
6 UN Doc. E/CN.4/Sub.2/L.629 of 4 July 1975.
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simply with the proposal to prepare a bilateral agreement model to be
used by states. It should not be forgotten that some months earlier the ILO
had adopted Convention No. 143 on irregular migrants and on the equality
of treatment between migrants and national workers. On the issue of
correct terminology, the UN General Assembly also adopted in 1975
a resolution inviting countries not to use the term ‘illegal migrants’, but
to speak of ‘non-documented or irregular migrant workers’.7

The linkage between migrant discrimination and racial discrimination
established by the UN General Assembly was also taken by the first
World Conference to Combat Racism and Racial Discrimination, held
in Geneva in 1978. In its programme of action, it invited states to consider
the possibility of an international convention on the rights of migrants.8

This recommendation, as well as the recommendation that the CHR
should continue considering the issue of the rights of migrants not
sufficiently recognized, led to UN General Assembly Resolution 33/163
of 20 December 1978, which started the consultation machinery to explore
the opportunity to draft an international convention on the rights of
migrant workers.
Responses from countries were neither numerous nor favourable.

Opposed to a UN convention were Belgium, the United Kingdom and
UNESCO, because of concerns on overlapping dispositions or a conflict
of measures between human rights instruments. Finland, the Federal
Republic of Germany and Sweden also expressed a negative opinion. The
ILO was against because it considered a UN convention premature. Italy
expressed a favourable opinion on the initiative, but preferred a declara-
tion rather than a convention. Most destination countries either did not
answer the inquiry or expressed a negative view. However, a positive
opinion was submitted by countries of origin and some countries of the
Soviet bloc (Soviet Union, Democratic Republic of Germany, Cuba), who
were not much involved in migration flows but were interested in the
ideological opportunity that the issue presented.
It is useful to recall the ILO’s answer, articulated in four points: (i) a

convention on the rights of migrants drafted outwith the ILO constituted
a duplication of efforts; (ii) the establishing of a supervising mechanism
required additional means, with a waste of resources; (iii) the task to
establish standards relating to workers should remain within the

7 UN General Assembly Resolution 3449 (XXX) of 9 December 1975.
8 UN Doc. A/33/262/Section II, Programme of Action at paragraph 14(V).
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competence of the ILO; and (iv) the UN could focus only on those
aspects that went beyond the competence of the ILO.9

In spite of the lack of widespread consensus, the General Assembly in 1979
adopted a resolution establishing a working group for the drafting of the
Convention.10 Thus, it took approximately ten years to move from a generic
preoccupation for the condition of migrants to the establishment of the
drafting group. In addition to the previously mentioned events that affected
migration in those years, particular importance should be given to the difficult
process of adopting ILO Convention No. 143 on irregular migration. In fact,
various countries did not support that convention, but for different reasons:
some European countries were against the possibility of migrants choosing a
different occupation after two years of immigration; some countries of origin
(Mexico and Morocco in particular) were reluctant to engage in a reduc-
tion of irregular migration; and even in the United States, irregular
migration was convenient to the agricultural sector (Böhning, 1991,
p. 699). As ILO Convention No. 143 did not achieve immediate wide-
spread support, the door was open for the preparation of a UN
convention.
In sum, the initiative to draft a convention on the protection of the

rights of migrants converged objectives and preoccupations of a huma-
nitarian nature, which also concealed different economic concerns in
countries of destination and origin of migrants. The real concern was
irregular migration. By ensuring protection to irregular workers, coun-
tries of origin were perhaps aiming at diminishing the unlimited power
of repatriation. Conversely, countries of destination were resisting pro-
viding protection in order to retain freedom of expulsion. In reality,
economic interests were cutting the two sides transversally, as both
origin and destination countries were profiting from irregular migration.

Drafting process: the 1980s

Mexico and Morocco, two important sending countries, were particu-
larly active at the diplomatic level to prepare the drafting process. This
led to the election of the Mexican ambassador Gonzalez de Leon as

9 UN Doc. A/34/535 of 18 October 1979.
10 UN General Assembly Resolution 34/172 of 17 December 1979. Votes were: 118 in

favour, none against, and nineteen abstentions, these being: Australia, Austria, Belgium,
Burma, Canada, Denmark, Finland, France, the Federal Republic of Germany,
Guatemala, Iceland, Israel, Luxembourg, the Netherlands, New Zealand, Norway,
Sweden, the United Kingdom and the United States.
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chairperson of the working group11 and to the presentation of a first draft
of the Convention.12 This draft did not find the support of the working
group. In particular, it was rejected by countries of western Europe, as it was
considered that it would legalize any present and future irregular migration
(Bertinetto, 1983, p. 201; Böhning, 1991, p. 701). Instead, a group of
Mediterranean and Scandinavian countries (Finland, Greece, Italy,
Portugal, Spain, Sweden and later Norway) – all with governments of leftist
orientation in the early 1980s – informally converged in a group known as
MESCA and submitted an alternative outline of the Convention, which was
accepted and which became the definitive structure. The MESCA group
kept regular intersession meetings to prepare, with the support of an ILO
expert, the text to submit to the discussion of the working group. In the end,
the text of the Convention is fundamentally a European text, although
modified by the long negotiation process. The MESCA group was also
conspicuous for some important absences, as some delegations, such as
Belgium and the United Kingdom, played a low-key role or did not parti-
cipate in the discussions, while the Federal Republic of Germany was often
in disagreement, but without hampering the process.
The working group, convened by the Committee on Social,

Humanitarian and Cultural affairs of the General Assembly (Third
Committee), met for the first time on 8 October 1980 and completed
the first draft13 in autumn 1984, after ten sessions. A brief analysis of the
first draft could have led to the conclusion that the whole process was
going to be finished relatively soon, because only nineteen articles were
left with alternative versions, which required additional negotiation.
Instead, ten more sessions were required, and the working group finished
its process in June 1990. The ICRMW was then adopted by the General
Assembly of the UN on 18 December 1990.14

11 Gonzalez de Leon was to maintain this role uncontested until he prematurely passed
away one year before the completion of the drafting process. On the other hand, a
representative fromMorocco, HalimaWarzazi, who had prepared in 1974 the influential
report of the Sub-Commission on the Prevention of Discrimination and the Protection
of Minorities, was designated chair of the working group that drafted the 1985
Declaration on the human rights of individuals who are not nationals of the country
in which they live.

12 UN Doc. A/C.3/35/WG.1CPRP.7 of 11 May 1981. The draft was signed by Algeria,
Mexico, Pakistan, Turkey and Yugoslavia, and later by Barbados and Egypt.

13 UN Doc. A/C.3/39/4 of 11 October 1984.
14 UN General Assembly Resolution 45/158 of 18 December 1990.
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The long drafting process suggests that the initial approach to the
Convention did not remain unchanged until the end. Various factors
contributed to such change.
The first factor of change has to do with the frequent switch of

delegates in the working group. Representatives were mainly of three
types: (i) migration experts sent explicitly to participate in the drafting of
the text; (ii) experts on human rights; and (iii) officials from the perma-
nent missions to the UN. Only two representatives participated in the
entire drafting process (Lönnroth, 1991, p. 715). With the frequent
switch of members, knowledge of the history of the text was weakened
and interventions presented different nuances.
A second important factor had to do with the margin of flexibility left

to delegates. If in the first draft delegates hadmore freedom to speak their
mind, in the second they were more tied to the position of governments,
also in view of the possible ratification of the Convention (Lönnroth,
1991, p. 722). Therefore, the first draft presents a general tone more
favourable to the protection of migrants, while the final draft is more an
expression of the interests of governments, which do not necessarily
coincide with those of migrants. The need, true or alleged, to consult
with governments often slowed down the drafting process, leading to
frequent informal meetings. A more direct supervision of governments
also led to a weakened text, to the introduction of reservations and to the
transformation of migrants’ rights into recommendations to govern-
ments (i.e. on family reunification).

Factors not immediately related to the drafting process had an even
more decisive role. The change in immigration flows led to changes in the
management of migration and in government attitudes towards inter-
national agreements. Nations of solid migration tradition, such as the
United States and France, were confronted in the 1980s with irregular
migration. The twomeasures they adopted (regularization of immigrants
already in the country and sanctions against employers)15 were influen-
tial for the formulation of the approach against irregular migration.
Other countries, particularly those of southern Europe, were witnessing
the transition from countries of emigration to countries of immigration.
This had a profound impact on the attitude towards measures to be
included in the Convention. In other traditional European countries of
immigration, the process of transforming immigrant communities into
minorities was consolidating. This could partially explain the strategy,

15 See US Immigration Reform and Control Act, 1986.
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almost constantly discordant, of the German delegation, keen to empha-
size that attention and rights should be limited to immigrants regularly
present in the territory. For other countries, such as Japan, immigration
was becoming an issue towards the end of the 1980s, explaining the
sudden activism of that delegation in the final phase of the drafting
process. The composition of migration flows in many countries was
also changing, with an increased presence of self-employed migrants
and project-tied workers, who were included in the Convention but not
without discussion. The typical argument against the inclusion of self-
employed workers was the fear that the Convention was to protect
wealthy owners of French restaurants abroad, rather than migrant
workers.16

At the international level, the 1980s were also characterized by a strong
impulse towards neoliberalism, under the leadership of Ronald Reagan
and Margaret Thatcher, with a consequent reduced emphasis on the
protection of workers. In the Soviet Union, the transformation process,
initiated with glasnost and perestroika, was taking its course, culminat-
ing in the 1989 destruction of the Berlin Wall, although this event
occurred too late to have a decisive role on the text of the Convention.
All these aspects help us to understand why the final text ensured

that migrants would receive only such protection as traditional labour-
receiving countries were already granting them. Thus, the Convention
was only marginally innovative over existing standards. Furthermore, a
detailed comparison of the first and final drafts would probably lead to
the conclusion that the first draft was in some instances more favourable
to migrants.
Two examples help to illustrate this. The first concerns the right to

family reunification. The second paragraph of article 45 of the text after
first reading said: ‘Spouses and minor dependent unmarried sons and
daughters [of migrant workers] shall be authorized to accompany or join
migrant workers and to stay in the state of employment for a duration
not less than that of the worker, subject to [procedures prescribed by] the
[national] legislation of the state of employment or [applicable] interna-
tional agreements.’17 It was a text that did not contain an alternative
version and therefore had obtained consensus in the group. However, in

16 The request for the inclusion of self-employed workers was originally made by the Italian
delegation (UN Doc. A/C.3/35/13 Annex IV at paragraph 8 (25 November 1980)), and it
was resolved only in 1989.

17 UN Doc. A/C.3/39/WG.1/WP.1 of 14 June 1984.
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the second reading, after lengthy discussion, the paragraph was comple-
tely changed, and became what is now article 44.18 What was originally
formulated as a migrant right became a simple recommendation made to
states to facilitate the reunification of migrant workers.

A second example concerns the exclusion from the protection of the
Convention of ‘seafarers and workers on an off-shore installation who
have not been admitted to take up residence and engage in a remunerated
activity in the state of employment’ (article 3(f)). This exclusion was not
part of the text after first reading and results in the possibility for a state
to give different treatment on salary or social security to seafarers on the
basis of their permit of residence (Haseneau, 1990). This constitutes
discrimination on the basis of ILO Convention No. 111.19

Ratification time: the 1990s

At the end of the drafting process, it was already clear to delegates that
the Convention was to face a difficult ratification time. On the one
hand, countries of destination in particular had done their best to
ensure that the Convention was acceptable to their governments for
ratification. In this respect, particularly when a final provision was
disappointing, arguments in informal conversations were underscoring
that a bland text would ensure ample convergence, and this was
considered more relevant than an outstanding text with few ratifications.
Even those comments, however, seemed irrelevant in the presence of
a diffused impression that no important immigration country was to
tie its hands on the management of a sensitive issue such as immi-
gration by ratifying an international treaty. Experience has indicated
that such an approach is persisting. However, serious analysis should
demonstrate that fears for the provisions of the Convention are unjus-
tified. It does not diminish the right of states to establish criteria for
the admission of migrants; it does not provide escape routes to irregu-
lar migrants, as it only gives them humanitarian protection that
they already enjoy on the basis of other UN instruments; it does not
grant new standards, as it reflects what states were willing to concede
in the 1990s.

18 UN Doc. A/C.3/42/6 of 9 October 1987.
19 The ILO delegate at the working group had indicated this problem. See UN Doc. A/C.3/

44/4 at paragraph 43 (17 October 1989).
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Nevertheless, it took the Convention thirteen years to enter into force.20

This was achieved mainly because of the need for countries of origin to
ensure protection for their migrants, because of civil society lobbying
governments and because of the inertia factor of the UN system. A simple
glance at the list of countries that have ratified the Convention illustrates the
first point. Some of the major countries of origin of migration are included
(among them Colombia, Ecuador, Egypt, El Salvador, Ghana, Mexico,
Morocco, the Philippines, Senegal, Sri Lanka and Turkey), while only one
important destination country is listed, Argentina, which joined the
Convention in 2007. Countries of origin have a favourable consideration
on the impact the Convention can make for the protection of their
migrants, while most countries of destination do not consider it viable
to provide protection to migrants through ratification of the Convention.
A different conclusion, that countries of destination do not intend to
ensure protection to migrants, would be implausible. Most of these coun-
tries consider their national system of protection already adequate, if not
superior, to the norms included in the Convention. Furthermore, coun-
tries of settlement migration have always declared that the Convention is
only applicable to migrant workers, not to immigrants, who constitute
the majority of their migrants. The distinction between migrant workers
and immigrants is based on the admission policy. Migrant workers are
admitted for the purpose of employment; immigrants are admitted to
settle in the country of destination. There are very few countries with a
settlement immigration policy (Canada and the United States, Australia
and New Zealand). As the Convention is for the protection of the rights
of migrant workers, defined as persons engaged in a remunerated activ-
ity, it could be argued that immigrants are not included among the
migrants protected by the Convention. On the other hand, most immi-
grants take up employment after admission and it is possible they could
invoke the protection of the Convention. It is true that immigrants are
not included among the categories protected, but they are not excluded
either. This discussion, which took place mainly during the first draft of
the Convention, could find additional reasons in favour or against, but at
this point it is largely a moot discussion, as settlement immigration
countries do not appear keen to ratify the Convention very soon.
The ratification divide between origin and destination countries

reveals that there is always more to politics than meets the eye. The

20 On 14 March 2003, Guatemala deposited the 20th ratification, followed on the same day
by El Salvador.
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adherence of countries of origin is based on the perception that the
protection of migrants is mostly a duty of destination countries, in
which case the number of ratifying origin states should be more num-
erous. Apparently, as every country is both origin and destination of
migrations, some are not prepared to ensure in their territory the protec-
tion they claim for their migrants abroad. The lack of adherence by
destination countries is motivated by the futility of the Convention,
as it does not improve on the standards they are already providing.
However, futile or not, the Convention is also not dangerous, and the
lack of ratification cannot thereby be explained.

NGOs and migrant associations have become particularly active in
the 1990s, and ratification of the Convention has proven a fertile ground
for various initiatives. An International Migrants Rights Watch
Committee was established during the United Nations International
Conference on Population and Development (ICPD) held in Cairo in
1994. The Committee was behind the harnessing of some international
organizations, such as the ILO, the IOM, the International Catholic
Migration Commission (ICMC), Human Rights Watch (HRW) and the
International Confederation of Free Trade Unions (ICFTU), to convene
a steering committee to launch a global campaign for ratification of
the Convention. In Manila in 1997, 18 December was designated as
International Migrants Day, and the idea was later taken into the UN
system, where the Mexican delegation in Geneva proposed a resolution
from the UN CHR, until the General Assembly officially proclaimed it
in 2000.21 It is difficult to evaluate the effectiveness of civil society in
harnessing governments towards ratification.22 After all, NGOs for
migrants and migrants’ associations are not well known for their cohe-
siveness or their organization, but they are persistent and vocal. To the
extent that migration is a sensitive issue in a country of origin, with the
possibility that ensuring migrant protection through a treaty might be
high-profile yet low in cost, NGO pressure can be quite effective. This
might explain the lack of success of civil society in achieving the same
result in countries of destination.
The third relevant factor for the entry into force of the Convention was

the slow but constant functioning of the UN system. In fact, every year
the General Assembly in New York and the Committee on Human

21 UN General Assembly Resolution 55/95 of 4 December 2000.
22 Among other initiatives, NGOs have publicized the text of the ICRMW with a view to

educating those who can utilise it. See for example ICMC (2006).
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Rights in Geneva have adopted resolutions inviting Member States to
ratify the Convention. Admittedly, this is routine, with a language that
only slightly changes the content of previous resolutions, but it keeps
the issue alive. The recommendation to ratify the Convention was also
included in the final documents of the various international conferences
organized in the 1990s. Among the UN initiatives, special mention
should be paid to the institution in 1997 of a group of five experts to
gather information on the obstacles to the protection of the human rights
of migrants (Bustamante, 2002). The group made the recommendation
to establish a Special Rapporteur on the Human Rights of Migrants. The
CHR accepted that recommendation,23 and in August 1999 named the
first Special Rapporteur, Gabriela Rodríguez Pizarro of Costa Rica.

Some additional reflection on motivations for not ratifying the
Convention24 helps to explain the lengthy period between adoption
and entry into force. A first set of motivations rests with the little
enthusiasm for the Convention expressed by various governments before
the process started.We have already referred to the countries that did not
support the 1979 resolution establishing the working group for the draft
Convention, and they comprised most of the traditional destination
countries. Two objections were commonly expressed: (i) that if a new
Convention was to be drafted, it was to be done by the ILO, the agency
competent on migrant workers and equipped with a more efficient
supervisory mechanism than the one adopted by UN conventions; and
(ii) that destination countries already had in place a protection mechan-
ism or that labour migration was not a specific concern. The latter
objection was particularly expressed by the United States, Canada,
Australia and New Zealand, the countries with a prevalent settlement
migration system, who repeatedly declared that the Convention was not
applicable to immigrants. The fact that those same countries took an
active role in the drafting process should not be construed as a change of
position on adherence to the Convention. The active role was to ensure
that the text of the Convention was acceptable in principle to their
governments. Events following the adoption of the Convention have
not gone in the direction of greater support for it. If anything, support
for multilateralism has diminished rather than improved in recent years.

23 CHR Resolution 1999/44 of 27 April 1999.
24 For a wide-ranging discussion of obstacles to ratification of the ICRMW, see Pécoud and

de Guchteneire (2006).
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A second set of motivations for not ratifying the Convention concerns
the humanitarian principles it contains. As is well known, the third part
of the Convention brings together the human rights of migrants, applic-
able to all, including migrants in an irregular situation. An objection
from a technical point of view was raised concerning the possible differ-
ences of principles contained in different humanitarian instruments. In
case of conflict, which version should prevail? The working group was
aware of such an objection and in most cases the text was lifted verbatim
from the ICCPR. When changes were made, the general principle stands
that the most favourable provision prevails. Therefore, this technical
issue did not have an impact on deterring countries from ratifying the
Convention. At the same time, as the Convention includes the human
rights contained in the covenants, it seems obvious that those countries
that have yet to ratify the covenants will find it hard to ratify this
Convention.
Other reasons for avoiding ratification are concerns that do not have

rational grounds but are based on perceptions of the management of
migration. Chief among them is the fear that ratifying the Convention
would limit the right of a state to sovereign decisions in admission
policies. Article 79 of the Convention reaffirms such a right, but adher-
ence to an international instrument is considered a partial loss of sover-
eignty, something that many governments are unwilling to do when it
comes to migration policies. Proof of this reluctance is given by the
refusal of governments to organize an international conference on
migration. Considered in General Assembly Resolution 49/127 of 19
December 1994, the Secretariat made three attempts to elicit responses
from governments, in 1995, 1997 and 1999. Nevertheless, 110 govern-
ments never replied. Of the seventy-eight who did, forty-seven were in
favour of an international conference on migration, five indicated partial
support, while twenty-six expressed reservations.25 Thus the idea was
abandoned. In its place, a technical symposium on migration and devel-
opment was convened in The Hague in 1998, but it was not the same
thing. Only in September 2006 did countries accept to discuss interna-
tional migration at a high-profile multilateral event, when the HLO took
place in New York. A large number of delegates (140) participated in the
two-day event, which did not conclude with an official action plan as in
previous international conferences, and where the only relevant decision
was to accept the Secretary-General’s proposal of establishing a Global

25 Report A/56/167 of 3 July 2001, paragraph 9.
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Forum on Migration and Development, as an opportunity for informal,
voluntary, consultative discussion.
Among the most circulated objections to ratification of the Convention

is the excessive protection it provides to irregular migrants. We have
already indicated how baseless such consideration is. If anything, experts
have indicated a key weakness of the effectiveness of the Convention in
the inherent difficulty that irregular migrants have in making use of it for
fear of being repatriated (Bosniak, 1991, p. 760). An additional criticism
of the Convention concerns the uneven responsibility to combat irregu-
lar migration that it would impose. Such responsibility would fall mostly
on countries of destination (Ahmed, 2000), causing an unfair sharing of
the burden. In fact, on the employment of irregular migrants and the
sanctions to be imposed on employers who hire them, the Convention
mentions only countries of destination (article 68(2)), but this appears
logical, as migrants are employed in destination countries. In all other
cases, the responsibility to combat irregular migration is given to coun-
tries of origin, destination and transit. Nevertheless, destination coun-
tries retain the impression that the Convention originated from
countries of origin interested in ensuring that irregular migration
would not be harshly stamped out.

What prospects for the Convention?

Previous analysis has cast a long shadow on the effectiveness of the
Convention as an instrument for the protection of migrants. To be
effective, two factors are primarily crucial: ratification by countries of
destination and a sufficient number of ratifications to reach the critical
mass that would make it easier for other countries to join (Pécoud and de
Guchteneire, 2006). We say primarily because the Convention is also to
be applied in countries of origin, where countless irregularities are
committed against migrants.
Prospects regarding adhesion by destination countries are not very

encouraging. It is difficult to see a change of policy among countries that
always maintained a critical approach to the Convention. Of the eighteen
countries that abstained in General Assembly Resolution 34/172, only
Guatemala has modified its position and ratified the Convention. Of
course, the situation of Guatemala as a transit country for migration
towards ‘the north’ is greatly different to what it was in 1979. For the
other countries, although migration has become an even more sensitive
issue than when the drafting process started, the direction on how to face
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mounting migration pressure is with harsher control measures, at least
judging from recent policy discussion and decisions in the United States
and Europe.26

Countries that did not oppose the Convention and who were even very
active in the drafting of the text, such as those of southern Europe, may
present a better prospect. Unfortunately, these countries have become,
at least in public opinion, the primary gateway for smuggling and
trafficking of migrants. In reality, most irregular migration does not
consist of irregular entries but of overstayers. Taking the case of Italy,
for example, overstayers count for 75% of irregular migrants, while 15%
enter through Schengen borders and only 10% are boat people arriving
from Africa (Caritas/Migrantes, 2005, p. 121). Nevertheless, it is those
10% that capture the public imagination and dictate the tone of migra-
tion policies.
A possible way to crack the current indifference of European countries

to the Convention (currently, only Albania and Bosnia and Herzegovina
have ratified it) could theoretically come from countries in eastern
Europe that have become an important origin for immigration, particu-
larly to Germany, Italy and Spain. However, studies have already indi-
cated the serious difficulties that exist in the region for ratifying this
instrument, including unwillingness to be the first to do so and lack of
financial support to implement the measures (Zayonchkovskaya, 2004).
Pressure can also be exercised through representatives in the European
Parliament. In fact, a resolution adopted on 7 February 2002 included a
recommendation for EU countries to ratify the ICRMW. A separate
evaluation should be made of the possible ‘herding’ effect that EU
membership has on avoiding ratification by individual countries. It
should not be very significant, as individual countries continue to estab-
lish separate policies. At the same time, the intention to move towards
greater harmonization has normally produced among EUMember States
the result of aligning on the most restrictive position, which in this case is
not to ratify the Convention.
Considering that ratifications are not to be expected in North

America and are very doubtful in western Europe, attention has to
turn to other regions. In Africa, ratification by Mediterranean coun-
tries such as Algeria, Egypt, the Libyan Arab Jamahiriya and Morocco

26 See the discussion on the so-called Sensenbrenner law in the United States and the
adoption, although softened by the Sénat, of restrictive measures in the Sarkozy Bill in
France.
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is important, also for the role they play as transit countries for
migrants from sub-Saharan Africa. One important absentee is
Tunisia. However, as most North African countries are parties to the
Convention, it would be in the best interest of Mediterranean coun-
tries in Europe to be part of the same treaty. More cooperation could
be established in combating irregular migration in the region, as
recommended in article 68 of the Convention. As for sub-Saharan
Africa, the best hope might come from West Africa, where eight
countries have already ratified the Convention, although Nigeria, the
most populous country in Africa, is still missing and does not intend
to join the group very soon (Adedokun, 2003).
Prospects for ratification in Asia are no rosier. In a continent

characterized by important migration flows in the several sub-
systems,27 most migration is organized as a circular phenomenon of
contract workers. Acquisition of rights relating to settlement and
integration is practically impossible for labour migrants, and strict
emphasis on the economic component relegates the role of the state
as supporter of the labour market dominated by employers, recruiters
and brokers. If anything, Asia is the region in greatest need of an
instrument like the Convention, yet only seven Asian countries have
ratified it, and only two are important migration countries (the
Philippines and Sri Lanka). Several aspects militate against an expan-
sion of ratifications, including the weak tradition in Asia for ratifying
human rights treaties; the fear by countries of origin that ratifying the
Convention might lead to loss of competition in the regional labour
market; and the fear by destination countries that major changes
would have to be undertaken in national migration policy (Piper
and Iredale, 2003).
The most interesting geographical area for the implementation of the

Convention is Latin America, where thirteen of twenty-two countries
have ratified it. Admittedly, some major ones such as Brazil and Venezuela
have not yet joined, but ratification by Argentina could have an impact
on the undecided countries, and the region already has an important
coverage. It may be said that the Convention has already played some
role in the revision of national migration legislation, and how it influ-
ences regional cooperation should be monitored.

27 Estimates put the number of foreign workers in East and South-East Asia at 6.7 million
in 2004 (see Skeldon, 2006, p. 279).

migration and human rights 65



Conclusion

The three phases of the Convention’s history have illustrated that it was
born to react to the stratification of migrants’ rights, in view of ensuring
universal protection for all, including irregular migrants, but it has
experienced the progressive waning of enthusiasm. Inevitably, enjoy-
ment of rights is proportional to the level of membership, and therefore
to stability and duties. Consequently, the Convention is even structured
in such a way as to consider only the human rights as universal, while
other entitlements are specific to migrants in a regular situation or to
specific categories of migrants. Nevertheless, the impression is that even
the duty to respect human rights is questioned when it comes to irregular
migrants and, although the rate of ratification since 2003 has been more
encouraging, the impact of the Convention remains only minimal.
There are at least three reasons for accepting limited expectations

of the Convention. The first is related to the tiredness of human rights
discourse. After the debate generated by the 1993ViennaWorld Conference
on Human Rights, the topic has almost disappeared from the interna-
tional agenda. Western countries are no longer using human rights in
international negotiations, as if everyone has accepted the ineffectiveness
of such recourse. And countries that protested against the insertion of the
human rights clause, such as China, have acquired such economic and
political might that they no longer fear it. On the other hand, even the
discussion on universality and indivisibility of rights is fading, as it
mainly served to reject the human rights clause rather than to pursue
an original, non-Western charter of human rights.
A second reason derives from multilateralism fatigue. The little power

that the UN ever had has been further weakened by its incapacity to
handle crisis situations, and powerful nations no longer feel the need to
secure UN consensus before taking international initiatives. The tired-
ness of multilateralism was accepted also at the 2004 International
Labour Conference (ILC), where a multilateral framework for migration
was accepted only because it was non-binding. The most encouraging
example of multilateralism, the EU, has also received a serious blow
with the non-ratification of the EU Constitution by France and the
Netherlands, halting a process that was to be completed in October 2006.
But the most important aspect seems inherent in the nature of migra-

tion. It appears that migrants are in demand not simply because they
supply scarce workforce in economies with a demographic deficit, but
because they add flexibility to the system. Unfortunately, flexibility
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derives from a protection deficit. Increasing protection is perceived as
losing competitiveness in the international labour market. It is the sad
experience of countries of origin that they rarely fail to agree in winning
common conditions for migrants from destination countries. Until the
number of migrants (and their negotiators – governments, recruiters and
brokers) willing to accept inferior conditions remains larger than the
demand for workers, it will be difficult to bring governments and
employers to the Convention table.
Facing the impossibility of reaching important results, governments

have scaled down their goals and have begun discussions at a lower level,
in so-called regional processes. It is difficult to assess the impact of such
processes, which at least keep alive the idea of a multilateral approach to
migration. But they should not be considered as an alternative to ratify-
ing the Convention.
Together with cautious expectations, there are also signs of hope for

increasing relevance and membership of the CMW. The first of
such signs is the international community’s insistence on the need
for migration policies to be based on human rights. This is clearly
expressed in the conclusions of the 2004 ILC, in the 2004
International Agenda for Migration Management established by the
Berne Initiative and in the 2005 Principles for Action and Recommen-
dations of the Global Commission on International Migration. The
latter received a mandate from Kofi Annan to provide policy makers
with a ‘strong ethical compass’ and to help to ‘win broad acceptance
for a normative framework that has human rights at its heart’ (Grant,
2006, p. 15).
A second sign is that protection is not considered detrimental to

development. This issue is somehow controversial, as economists tend
to frame the discussion with the dilemma ‘numbers vs rights’, implying
that if policies ensure extensive rights, the number of migrants that can
be admitted will necessarily be small; and vice versa, if the objective is to
ensure a large intake of migrants, protection has to be kept at a lower
level. However, it is important that others do not consider protection and
development negatively correlated, as it emerges in the UN Secretary-
General’s report, International Migration and Development: ‘When there
is a legitimate need for workers, providing a legal avenue for their
employment and ensuring that their labour rights are protected produces
the best results for all.’28

28 UN Doc. A/60/871 of 18 May 2006 at 262.
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Still missing is articulation of the importance of the linkage between
rights-based policies and ratification of the ICRMW. For this to happen,
it is necessary to go beyond the declaratory stage into the organizational
one. Perhaps the creation of the Global Migration Group29 might help in
that direction. But civil society has to remain vigilant and active because
rights are not recognized without claiming them.
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3

Role of civil society in campaigning
for and using the ICRMW

mariette grange and marie d’auchamp

Introduction

This chapter traces the history and level of NGO and civil society
involvement at various key stages in the life of the ICRMW. It studies
how, and how effectively, civil society has campaigned for ratification of
the Convention and used it as an advocacy tool.
The engagement of NGOs with the Convention has been uneven.

Compared with civil society engagement in the development of other
key international human rights instruments, its participation in the
drafting was minimal, mainly due to the political context and the stage
in the evolution of the human rights movement. Nevertheless, there was
civil society involvement directly after the adoption of the Convention,
including that of some international NGOs, among which were faith-
based and women’s organizations, as well as trade unions and a number
of national and regional NGOs in many regions, primarily in Asia (see
Chapter 7). Since the early to mid 1990s, a small-scale but steadily
growing group of NGOs has mobilized awareness-raising initiatives
and a global ratification campaign. There have been calls for ratification
in all regions, and sustained NGO advocacy for the human rights of
migrants and towards ratification exist in some thirty countries in Asia,
Europe, Latin America, the Middle East and North America, and to a
lesser extent in Africa.1

The following sections analyse NGO involvement in standard-setting,
including the specific context for the drafting and adoption of the
ICRMW; review related NGO activities in the period from adoption to
entry into force; highlight ongoing NGO ratification campaigns; and
detail NGO monitoring of the implementation of the Convention as

1 National NGO campaigns in favour of the ICRMW may be found on the portal for the
Protection of the Rights of Migrants (www.december18.net [last accessed 14 April 2009]).
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well as related documenting of violations of the human rights of migrant
workers and members of their families. This analysis takes as a con-
straining backdrop the inherent challenges that arise from the low
ratification record of the Convention and the distinct features of con-
temporary migration-management policies and practices.

NGOs and standard-setting: challenges specific to the ICRMW

The active participation of NGOs in the preparatory work and drafting of a
number of core international human rights instruments is well documented.
As early as 1947 and 1948, some thirty NGOs participated in the drafting of
the Universal Declaration of Human Rights, including trade unions and
religious and women’s organizations (Nchama, 1991). A number of NGOs
presented well-argued input at the Conference of Plenipotentiaries drafting
the Convention relating to the Status of Refugees in 1951.2 In the years
leading up to the adoption of the International Convention on the
Elimination of All Forms of Racial Discrimination, NGOs held two well-
attended international conferences on the issue of racial discrimination in
Geneva. Likewise, the women’s movement was mobilized for the drafting of
the Convention on the Elimination of all Forms of Discrimination against
Women, adopted in 1979.
A worldwide Amnesty International landmark campaign on torture,

launched in 1973, largely acted as a catalyst for the drafting of the
Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, adopted in 1984. An Informal Ad Hoc NGO
Group for the Drafting of the Convention on the Rights of the Child,
supported by UNICEF, was formed in 1983 to provide joint and targeted
input during the drafting. More recently, global NGO coalitions such as
the International Campaign to Ban Landmines (ICBL) and the Coalition
for the International Criminal Court (CICC) actively participated in the
respective drafting of the 1997 Convention on the Prohibition of the Use,
Stockpiling, Production and Transfer of Anti-Personnel Mines and on
Their Destruction (Ottawa Treaty) and the Rome Statute of the
International Criminal Court.
A glaring omission in this impressive array of NGO engagement and

mobilization is the ICRMW. Only a handful of mostly faith-based

2 See Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons:
Summary Record of the First to Thirty-Fifth Meetings, A/CONF.2/SR.1 to A/CONF.2/
SR.35.
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organizations were involved in the drafting. These were the same orga-
nizations that took the lead in raising awareness soon after the adoption
of the Convention, in addition to other NGOs from Asia. Even if both
groups of NGOs were to lay the first building blocks for a worldwide
awareness-raising and ratification campaign, why were the main inter-
national human rights NGOs largely absent from the ICRMW drafting
process?
Over 3,000 NGOs currently hold ECOSOC consultative status,

enabling them to formally participate in a number of UN activities. In
1980, when the decade-long drafting of the ICRMW began, NGOs
holding ECOSOC status numbered barely 300. Very few of these were
human rights organizations.3 Even fewer were directly engaged in issues
relating to migrant workers. The 1970s were pioneering years for inter-
national human rights NGOs. Although adopted in 1966, the two inter-
national covenants on civil and political rights and on economic, social
and cultural rights only came into force in 1976. During that period, and
the decade when the ICRMW was drafted, existing international human
rights NGOs were mainly focused on civil and political rights or on
combating apartheid. This reflects the Cold War dynamics that gave
prominence to these issues over economic, social and cultural rights or
other ‘soft rights’ issues such as those of migrant workers.

At the time, the only people on the move who received international
attention and protection were refugees – and even then protection was
seen as humanitarian in character rather than as a human right. Human
rights NGOs concentrated their efforts on denouncing violations of the
human rights of nationals against the exactions of dictators and other
abusive governments, and laying the foundations for effective implemen-
tation of international human rights obligations. In contrast, the emer-
gence of migrant-focused NGOs is a much more recent development.
Organizations such as Migrants Rights International and Migrant
Forum in Asia (MFA) only obtained ECOSOC consultative status as
recently as 2001 and 2002 respectively. The absence of such NGOs from
the international policy and advocacy stage during the drafting of the
ICRMW partly resulted from the lack of funding necessary for the mobi-
lization of a migrants’ rights movement to coalesce at the international
level. Existing institutional donors have proved very reluctant to fund
migrants’ rights activities, in particular advocacy programmes.

3 See list of NGOs in consultative status at the UN Economic and Social Council website
(www.un.org/esa/coordination/ngo/ [last accessed 14 April 2009]).
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Lack of NGO involvement in the drafting was not only related to the
issue and the overall context (see Chapter 2 for details of the drafting
process). Involvement was also hindered by the location of drafting
meetings, which took place in New York rather than Geneva. Not only
were the rights of migrants – and related economic, social and cultural
rights – not an advocacy issue (let alone a priority) for developing and
under-resourced human rights NGOs in the 1980s, but the geographical
distance created by locating the drafting working group in New York is
also likely to have diminished chances for strong civil society involve-
ment. Given that Geneva was the headquarters of the then Centre for
Human Rights, which serviced the then CHR and treaty monitoring
bodies, existing international NGOs monitoring human rights issues
would have been more likely to be alerted to migrants’ rights issues
and therefore participate in standard-setting.
Possibilities for national or regional NGO participation were even

more limited. It was not until the mid 1990s that they became eligible
to apply for ECOSOC consultative status.4 Thus they were automatically
disqualified from participation in drafting processes. Furthermore, there
was little pressure from civil society at national and regional levels. The
countries that were the main supporters of initial studies into the need
for a migrant workers’ convention (including Algeria, Egypt, Mexico and
Morocco) did not have vibrant civil societies at the time. Likewise, civil
societies in the group of countries that took the lead in providing one of
the initial drafts of the ICRMW, the so-called MESCA group,5 were
either non-existent, weak or did not identify the normative gaps that
existed for the protection of migrants as one of their priorities.
Finally, no voluntary NGO support fund was ever established, which

could have supported and facilitated the participation of migrant asso-
ciations in the drafting processes. Such funds have at times been instru-
mental in enabling civil societies to engage in relevant UN activities and
processes. Several examples are illustrative. A United Nations Voluntary
Fund on Disability Activities was launched in preparation for the 1981
International Year of Disabled Persons. In 2002, a sub-account of the
Voluntary Fund was set up to receive contributions for the participation
of NGOs and other experts from developing countries in the work of the
drafting Committee for the International Convention on the Rights of

4 ECOSOC Resolution 1996/31 opened access to national and regional NGOs.
5 Mediterranean and Scandinavian countries, including Finland, Greece, Italy, Portugal,
Spain and Sweden, later joined by Norway.
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People with Disabilities. In 1995, the General Assembly established a
Voluntary Fund for Indigenous Populations, to assist representatives of
indigenous communities to attend meetings of the working group to
draft the Declaration on the Rights of Indigenous Peoples.

From adoption to entry into force

Despite these initial challenges, a civil society movement in defence of
migrants’ rights developed throughout the 1990s. Indeed, during the
thirteen-year period from adoption to entry into force (1990–2003),
NGOs can largely be credited for raising the visibility of the ICRMW.
They had to overcome a number of obstacles, including the reluctance of
many governments in various parts of the world to ratify the Convention
(as Part II of this volume makes clear). These particular circumstances
have led NGOs to raise migrants’ rights issues in various fora, such as the
UN CHR and international conferences and summits, often using the
provisions of the ICRMW as a reference and awareness-raising tool.
Throughout this period, civil society managed to lay the basis for a global
ratification campaign that keeps growing.

Obstacles to strong NGO involvement: specific circumstances
of NGO support for ratification

The lack of strong involvement of civil society in the ICRMW drafting
process left scars for many years after adoption of the Convention.
Historically, ratification drives by civil society have been more forceful
when rooted in a high level of activism before or at the drafting stage of a
given treaty. For example, after the adoption of the Convention against
Torture in 1984, Amnesty International and other NGOs launched a second
major campaign that hastened ratification. Likewise, as soon as the CRC had
been adopted by the UN General Assembly, the Informal Ad Hoc NGO
Group for the Drafting of the CRC decided to continue working as a group
focusing on its monitoring and implementation and adopted its current
name, the NGO Group for the Convention on the Rights of the Child. By
comparison, the lack of possibilities for NGO involvement in the drafting of
the ICRMW meant that this was unlikely to happen around migrants’
rights. As a consequence, prospects were initially limited for the ICRMW
to acquire a strong profile through NGO advocacy work.

NGO advocacy on the need to define the human rights protection
framework applicable to migrant workers and members of their families
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and the pivotal role of the ICRMW has been to a considerable extent
hampered by a lack of recognition and support for the Convention by
leading migrant-receiving countries in the industrialized world. This is in
stark contrast to the traditional stance these countries have taken in
support of other core human rights treaties. The demonstrable lack of
political will to ratify the Convention within Western countries has been
a major hurdle and remains an important paradox.6 NGOs thus found
themselves without the allies on whom they could usually count to
champion ratification efforts. Progress has also been constrained by
low-level engagement of many grass-roots migrants’ associations in the
early stages of development of the Convention. Although their primary
interest was with the situation of migrant workers and their families,
these associations, which provide services and advocacy on the ground,
were initially unfamiliar with international human rights standards and
how they can be used to protect their constituencies.
NGO advocates have had to grapple with the challenge presented by

the high number of governments unwilling to ratify the ICRMW. These
governments often argue that the mere fact that the drafting took ten
years demonstrates how divisive the issue is. However, lengthy drafting
processes have been the hallmark of cardinal human rights treaties. The
genesis of the International Bill of Human Rights is particularly salient in
this respect. Indeed, ‘on the same day that it adopted the Universal
Declaration [10 December 1948], the General Assembly requested the
CHR to prepare, as a matter of priority, a draft covenant on human
rights’ (OHCHR, 1996a). The Commission examined the text of the draft
covenant in 1949. The General Assembly subsequently decided that the
drafting should include two instruments dealing with economic, social
and cultural rights on the one hand, and civil and political rights on the
other. The exercise continued throughout the 1950s and it was not until
1966 that the preparation of the two covenants was completed. Both the
ICCPR and ICESCR entered into force ten years later, in 1976. Yet, while
a seventeen-year drafting exercise unquestionably reflects the difficulty
in reaching consensus on the terms of many human rights provisions
during the ideological stand-off that characterized the Cold War, one

6 This is especially paradoxical given that the ICRMW mainly integrates relevant provi-
sions codified in pre-existing international human rights treaties ratified by Western
countries. See International Migration Review (1991) and Cholewinski (1997). For an
analysis of its links to the other six core human rights treaties, see Grange (2006) and
Chapter 5 of this volume.
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rarely comes across the argument that this lengthy drafting period has
delegitimized the provisions and thrust of the two final documents.

The uneven progression of civil society in using the ICRMW reflects to
a large extent its idiosyncratic drafting history. Although endeavouring
to strengthen the international protection framework applicable to
migrant workers, protecting the rights of non-citizens remains a complex
political challenge. This paradox reflects the imperative of migrant work
for both sending and receiving countries as well as a deeply ingrained
reluctance to enshrine the rights of non-citizens. While the Convention
Relating to the Status of Refugees was adopted more than fifty years ago,
the protection needs of migrant workers and members of their families,
beyond a number of labour-related rights,7 was only crystallized in 1990.
Since then, many governments and a variety of stakeholders have long
entertained mythologies as well as an arguably wilful ignorance about the
nature and scope of provisions in the ICRMW. As a consequence, one of
the most challenging obstacles to raising awareness about the human
rights of migrant workers and members of their families has been
persistent invisibility. Graziano Battistella, who participated as an expert
in the drafting of the ICRMW, once called it the ‘best-kept secret of the
United Nations’.8

The power of myth and ignorance has been reinforced by the lack of
UN publications and educational material on the Convention. After its
adoption by the General Assembly on 18 December 1990, there was little
official publicity. It took six years for the first UN booklet reproducing
the text of the Convention to be published (OHCHR, 1996b). No other
UN agency campaigned for ratification in the early to late 1990s, which
contrasts with UNICEF putting its full weight behind support of the
CRC, which won scores of ratifications in record time. Ever since the
ICRMW came into force in mid 2003, it has received little attention.
A case in point is the UNDP Human Development Report 2007/2008,

7 1939 Convention No. 66 (Convention concerning Migration for Employment) (with-
drawn) (not ratified by any country), 1949 Convention No. 97 (Convention concerning
Migration for Employment Convention (Revised)) (ratified by forty-nine countries) and
1975 Convention No. 143 (Migrant Workers (Supplementary Provisions)) (ratified by
twenty-three countries).

8 Oral statement at the founding meeting of the International Migrants Rights Watch
Committee (IMRWC), during the UN International Conference on Population and
Development, Cairo, 1994 (see also Battistella’s account of the history of the ICRMW
in Chapter 2).
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which fails to list the Convention in its indicator tables listing the ‘major
international human rights instruments’ (UNDP, 2007, pp. 347–50).

Understandably, in a context where the UN could not harness
resources to publicize the adoption of its most recent core human rights
treaty, and in an environment where the mainstream NGOs have been
slow to come on board, NGO advocacy for the human rights of migrant
workers has been a very lonely exercise. With neither UN institutional
nor broad-based governmental support (beyond the usual supporters,
including Mexico and the Philippines) to echo or complement NGO
campaigns, it has been extremely hard for civil society efforts to be
relayed effectively in influential media and pivotal decision-making fora.

It is worth recalling that, from the outset, there were strong odds
against a prompt entry into force. During the deliberations of the UN
drafting working group, Australia, Germany, the Gulf States, Japan and
the United States indicated that they were unlikely to ratify
(Cholewinski, 1997, p. 203). Western European states with strong emi-
gration rates, such as Portugal and other Mediterranean countries, toyed
with the idea of ratification for a while. Italy repeatedly flirted with the
possibility of ratification but rapid governmental turnover upset parlia-
mentary initiatives to consider it. However, as these countries were
sufficiently absorbed into the EU orbit, peer pressure eventually pre-
vailed, and any serious attempt to consider ratification was defeated.9

The first country to ratify the ICRMW was Egypt in 1993, followed by
Morocco in the same year. Ratification proceeded slowly: it took thirteen
years to get the requisite twenty States Parties, which triggered the
Convention’s entry into force in July 2003.
In the face of these obstacles, NGOs, especially those with an opera-

tional arm, remained convinced that they needed legal tools to combat
specific discrimination and abuse suffered by migrants on account of
their particular vulnerabilities. For NGOs, the codification of the
ICRMW’s provisions into national legislation is the best way to firmly
root a rights-based approach to migrant workers and to specifically
protect them and members of their families. Over 130 governments
have ratified all six other core human rights treaties, yet few actually

9 A number of European institutions have encouraged ratification by EU Member States;
see Opinion of the European Economic and Social Committee on the 2004 UN
Convention on the Protection of the Rights of All Migrant Workers and Members of
Their Families and the European Parliament resolutions on EU rights, priorities and
recommendation for the UN Commission on Human Rights for 2002 to 2005. See also
Chapter 15 of this volume.
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include information on implementation of these treaties to protect the
human rights of migrant workers in their reports to relevant UN treaty
monitoring bodies (see Chapter 5).10

Governments often object to provisions in the ICRMW aimed at
protecting undocumented migrants. Yet these largely draw on existing
non-discrimination clauses in the other core human rights treaties,
which afford minimum protection to all persons, for example access to
emergency medical care. Some governments from the North also inac-
curately claim that the Convention contains a right to family reunifica-
tion. It remains that many legally resident migrant workers whose labour
and social rights are routinely violated in many countries would be
protected from exploitative employers and from state discrimination in
payment of legally earned retirement rights, for example, through
national implementation of the ICRMW. With this Convention, the
civil society actors working to defend the rights of migrant workers
could build their advocacy on the legal tools offered by the UN set of
established international standards.
NGOs have argued that the lack of ratification of the ICRMW by

Western states has been instrumental in the perception of double stan-
dards when it comes to human rights issues. Negative references to
immigration-related issues and the portrayal of immigrants as scape-
goats for all sorts of societal ills are increasingly found in election
campaigns in many European countries. This has led some decision-
makers to fear that any public stance for the protection of migrants could
backfire and disqualify them from winning seats in government. This
reluctance to ratify the single, core human rights treaty perceived by
Western states as imposing a broad implementation framework in their
societies is challenged by states in the South. There is a strong paradox in
that states with often brittle democracy and weak rule of law are under
pressure from the North to ratify the ICCPR, CAT and CEDAW. Many
NGOs have argued that this imbalanced attitude has been instrumental
in bringing discredit to the system of human rights norms and standards
and its perception as a Western concept.11

10 There are eight human-rights treaty bodies that monitor implementation of the core treaties:
the CAT; the Human Rights Committee (CCPR); the CEDAW; the Committee on the
Elimination of Racial Discrimination (CERD); the Committee on Economic, Social and
Cultural Rights (CESCR); the CMW; the CRC; and the Committee on the Rights of Persons
with Disabilities.

11 World Council of Churches, oral statement to the Commission on Human Rights at
various sessions in the mid 1990s.
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Before the ICRMW entered into force, and in an effort to compensate
for the absence of a UN strategy for its promotion, NGOs, trade unions,
church groups, women’s and migrant organizations joined forces to
promote the ICRMW and advocate for its ratification during the thirteen
years from adoption to entry into force. Advocacy for the Convention
developed particularly in Asia. One of the reasons for this strong interest
is the absence of any regional human rights mechanism and the limited
ratification by Asian states of the other core human rights instruments as
well as the ILO conventions. Combined with the vast numbers of migrant
workers from and within the region, this provided a strong impetus for
advocacy of the ICRMW by MFA, among others.

NGOs and the CHR and its Special Rapporteur on the Human
Rights of Migrants

Civil society rolled out awareness-raising activities on the ICRMW in a
whole range of arenas where human rights and migrants’ rights could be
discussed. The UN CHR was an obvious forum. Over the years, NGOs
have lobbied to strengthen the relevant CHR resolutions relating to the
human rights of migrants and the ICRMW. Time and again, however,
NGO representatives lobbying members of the CHR for support for the
traditional Mexican-sponsored resolution on the human rights of
migrants have met with sceptical Western delegates. These delegates
have sought to deflect attention from their failure to ratify by raising in
their defence the paradox of governments that had actively supported the
drafting of the treaty subsequently failing to ratify it. A case in point was
Mexico, which chaired the drafting working group, and yet only ratified
the ICRMW in 1999.
Back in the early 1990s, only a small handful of international NGOs

made oral statements under the relevant agenda item.12 After ECOSOC
NGO consultative status was opened up to national and regional NGOs
in 1996, an increasing number of civil society representatives spoke on
the issue of migrants’ rights before the Commission, mostly from Asia
but also from North and South America, Europe and the Middle East.
NGOs also witnessed a growing participation in the Commission’s

12 Including the Commission of the Churches on International Affairs of the World
Council of Churches, the International Confederation of Free Trade Unions and the
Women’s International League for Peace and Freedom.
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relevant debates by IGOs in the UN family, including the ILO, UNICEF
and UNESCO, and the IOM, a non-UN organization.
A critical turning point for raising awareness on violations of the

human rights of migrants was the 1994 Preliminary Report submitted
to the CHR by Radhika Coomaraswamy, the Special Rapporteur on
Violence against Women, its Causes and Consequences. This report
included four pages on violence against women migrants, with an addi-
tional section on international instruments, which refers to the 1990
ICRMW.13 The bulk of information on violations of the human rights of
migrant women had been submitted to the Special Rapporteur by inter-
national NGOs, in particular HRW/Women’s Rights Project and Asia
Watch. The report was instrumental in firmly anchoring the issue of the
human rights of migrants on the CHR agenda. Thanks to this NGO
input, four years before the creation of the Special Rapporteur on the
Human Rights of Migrants, violations of their human rights were already
being recognized by an existing CHR thematic special procedure, a
mechanism charged with engaging in independent inquiry and
monitoring.
As a result of the increasing number of states co-sponsoring CHR

resolutions on migrants’ rights, a working group consisting of five inter-
governmental experts was established at the 53rd Session of the CHR, in
1997.14 The working group was given a mandate to gather all relevant
information from governments, NGOs and any other relevant sources on
obstacles to the effective and full protection of the human rights of
migrants, and to elaborate recommendations to strengthen the promo-
tion, protection and implementation of the human rights of migrants.
NGOs welcomed the convening of the Intergovernmental Working
Group of Experts on the Human Rights of Migrants (IGWG)15 and
actively participated in its meetings. They recommended that the
IGWG ‘use the definitions and standards elaborated in the Convention’
and advocated that it should ‘be given broader authority to create a
procedure for addressing specific violations’.16 The IGWG eventually
recommended the creation of the mandate of the Special Rapporteur on

13 UN Doc. E/CN.4/199/42 of 22 November 1994, pp. 53–7.
14 CHR Resolution 1997/15.
15 Joint oral statement of the Conference of European Churches, the Lutheran World

Federation, the World Alliance of Reformed Churches and the World Council of
Churches to the 54th session of the CHR (1998) under Item 11.

16 Written statement submitted by Human Rights Advocates to the 54th session of the
CHR, UN Doc. E/CN.4/1998/NGO/43 of 12 March 1998.
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the Human Rights of Migrants, which was established in 1999.
Importantly, it was the informal meetings between NGOs and IGOs
that took place during meetings of the IGWG that paved the way for
the creation of the Steering Committee of the Global Campaign for
Ratification of the Convention (see below).

Pending the entry into force of the ICRMW, the Special Rapporteur
provided a long-awaited mechanism for giving visibility to – and at times
providing remedies for – violations of migrants’ human rights. Since the
creation of the mandate in 1999, NGOs have been providing the Special
Rapporteur with information to assist the mandate’s monitoring and
reporting role. NGOs actively engaged with the first mandate holder,
Gabriela Rodríguez Pizarro, during the six years of her mandate, including
during country visits. International NGOs, national and regional civil
society organizations (CSOs) contributed a wealth of information on
violations of the human rights of migrants, as illustrated in the Special
Rapporteur’s lengthy yearly reports to the CHR entitled ‘Communications
sent to governments and replies received’.
However, as long as the ICRMW was not in force, it was obvious that

the mandate would rest on shaky foundations. This prompted NGOs to
keep their focus on organizing ratification activities. Further, the man-
date suffered from recurrent shortcomings of the CHR system of special
procedures. The Office of the United Nations High Commissioner
for Human Rights (OHCHR), responsible for servicing the special
procedures, has been chronically under-resourced since its creation.
Specifically, the migrants’ rights mandate has suffered from a high turn-
over of support staff resulting in repeated loss of institutional expertise in
the subject matter. The two mandate-holders appointed so far for this
thematic special procedure, Gabriela Rodríguez Pizarro and Jorge
A. Bustamante, do not have a legal background. A sociological and
health-related approach has initially been instrumental in detailing the
mechanisms and consequences of marginalization and discrimination
against migrant workers and members of their families. However, NGOs
supplying information on human rights violations to special procedures
often note firmer recommendations from mandate holders with a strong
international human rights-law background.
Just as the ICRMW has been treated as a poor relation in the family of

core human rights treaties, the Special Rapporteurship also appears to
have been a weak mechanism within the system of CHR special proce-
dures. This has been so despite the fact that NGOs have done their utmost
to support and publicize the responsibilities of the mandate. After the
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departure of the former High Commissioner for Human Rights, Mary
Robinson, who was a staunch supporter of the human rights of migrants,
the issue lost even more visibility and high-level support for a lengthy
period (see below for recent OHCHR developments).
In 2000, the CHR agenda item for the human rights of migrants was

expanded to include other sub-items on ‘[m]inorities, mass exoduses and
displaced persons and other vulnerable groups and individuals’. This
clustering resulted in substantially diminished speaking time for
migrants’ rights NGOs. Partly in response to this, NGOs kept submitting
information to other relevant special procedures, such as the Working
Group on Arbitrary Detention (WGAD), which developed a focus on
migrants.17

Despite the weaknesses of the CHRmechanism on the human rights of
migrants, a survey of complaints (referred within the UN as ‘commu-
nications’), received by the Special Rapporteur since the creation of the
mandate and transmitted to relevant governments, is extremely infor-
mative. It is obvious that the ICRMW constitutes a unique tool to report
violations in relation to detention, the living and working conditions of
domestic migrant workers, in particular when they are in an irregular
situation, and violence and racism against irregular migrant workers by
state officials. This list is matched by respective provisions in the
Convention, such as articles 16(4) to 16(9) against arbitrary detention
and article 17 on the conditions of detention; articles 25 and 51 to 55 on
just and favourable conditions of work; and articles 8 to 35, which ensure
respect of the fundamental rights of irregular migrant workers, and
particularly articles 10 and 16(2) on protection from physical violence,
including from state officials.

NGOs and world conferences and summits

NGOs have also taken part in world conferences and summits, which are
distinctive fora to raise awareness on the rights of migrant workers.
These have also served as launching pads for the development of various
ratification campaigns at international and regional levels.
The first building block for a global campaign started at the time of the

1994 ICPD in Cairo. Already in 1993, the ViennaDeclaration had urged all
states to guarantee the protection of the human rights of migrant workers

17 Cf. WGAD Deliberation No. 5 on the situation regarding immigrants and asylum
seekers, UN Doc. E/CN.4/2000/4 of 28 December 1999.
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and their families.18 The IMRWC was founded at the ICPD as an inter-
national civil society group of experts focused on promotion of the
ICRMW and the human rights of migrants. Membership was drawn
from religious, human rights, migrant and trade union fields. This alliance
was instrumental in creating an international ‘caucus’ around the theme of
migration and migrants’ rights. The IMRWC evolved and was later
renamed, being known today as Migrants Rights International (MRI).
Throughout the 1990s, a small cross-section of members of the

Committee from various world regions, including representatives of
both international NGOs and grass-roots migrant organizations in Asia,
South America and the United States, participated in a range of relevant
conferences. These included, in particular, the 1995 World Summit on
Social Development in Copenhagen, the 4th World Conference on
Women in Beijing also in 1995, and the 2001 World Conference Against
Racism, Racial Discrimination, Xenophobia and Related Intolerance
(WCAR) in Durban. NGOs organized seminars, held press briefings and
distributed material on the ICRMW at parallel events and actively parti-
cipated in the drafting of outcome documents. Throughout the cycle of
world conferences and summits of the 1990s, a small group of dedicated
NGOs were instrumental in introducing references to various aspects of
migrants’ rights into final documents from these world conferences (MFA,
1995). In the preparatory process for Durban, the migration caucus
worked in collaboration with refugee-focused NGOs and covered an
impressive breadth and depth of geographical and thematic knowledge
and expertise. The caucus held regular meetings, issued joint and targeted
input and can take substantial credit for the inclusion of migrants’ rights
language in over fifty paragraphs in the WCAR Declaration and
Programme of Action (see ICMC, 2002; NNIRR, 2002).
World conference declarations, programmes of action, platforms and

agendas are adopted by consensus. Although they are non-binding, they
often contain action-oriented provisions and policy recommendations as
well as a number of objectives and strategic goals. A growing number of
NGOs have achieved greater impact thanks to their strategic involve-
ment in international conferences. They have developed broad regional
and international networks and are able to monitor implementation,
publicize action-oriented recommendations and hold governments
accountable following public declarations and commitments issued dur-
ing these conferences.

18 Vienna Declaration and Programme of Action, 2003, Part II, article 33.
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NGOs and the Global Campaign for Ratification

The efforts of international NGOs to promote the human rights of
migrants gained new impetus in 1998. The IMRWC convened a
Steering Committee composed of CSOs and IGOs to establish the
Global Campaign.19 The Steering Committee published a campaigner’s
handbook (MRI, 1998) that was considered as one of the first popular
materials and guide to promoting the ICRMW (Gencianos, 2004). At the
same time, the IMRWC was phased out and replaced by the MRI. The
organization is primarily directed at securing membership among
national and regional migrant groups. International NGOs serviced
and moderated the Steering Committee from its inception until the
end of 2003. Greater involvement of representatives of the OHCHR,
the ILO, UNESCO, and at a later stage the IOM, in the Steering
Committee decidedly raised the visibility of migrants’ rights issues
within UN agencies and among states.
This innovative hybrid IGO and NGO membership gave the Steering

Committee a high profile. The multidisciplinary, cross-institutional and
cross-sectoral approach has allowed it to reach out to diverse constitu-
encies. The UN Secretary-General made reference to the Steering
Committee activities in his migration reports to the General Assembly.
It is also likely that the Steering Committee played a role in the increase
of ICRMW ratifications between 1998 and its entry into force in 2003.20

Despite resource constraints, the Steering Committee organized focused
public panels at the CHR and for the entry into force of the Convention,
which raised its profile and that of migrants’ rights. It also organized
panel events at the International Conference of the ILO, the World
Congress on Human Movements and Immigration (in Barcelona), the
Metropolis Conference and the IOM Council (Gencianos, 2004, p. 149).

The Global Campaign has drawn together a collection of loosely con-
nected initiatives, mainly NGO-driven. These have taken place in different

19 The Steering Committee of the Global Campaign for Ratification of the Convention on
Rights of Migrants includes December 18, HRW, the ICMC, the ICFTU, the ILO, the
International Movement against All Forms of Discrimination and Racism, the IMO,
MFA, MRI, the OHCHR, Public Services International (PSI), UNESCO, Women’s
International League for Peace and Freedom and the World Council of Churches
(WCC).

20 Only nine states had ratified the ICRMW in the eight years since its adoption by the
General Assembly in 1990. Over the five years following the creation of the Steering
Committee in 1998, eleven states ratified.
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regions, and often at the initiative of unrelated actors. They have also been
developed as a result of NGO networks connected through common
objectives more than common geographical location. NGO activities
reflect a firm collective conviction that the ICRMW offers a much-needed
consolidation of relevant international norms, as well as being a good
educational tool. The major achievement of the NGO community is the
relentless documentation of human rights violations and the dissemina-
tion of information on the Convention and the rights it protects.
NGOs have had to make up for inadequacies in other sectors. As

mentioned above, it was not until 1996 that the UN first produced a
booklet publicizing the content of the Convention. Prior to this, faced
with the paucity of user-friendly material, NGOs produced their own
material to promote its ratification and implementation. A number of
primers, NGO manuals and kits were issued, translated and widely
disseminated in the 1990s (CCME/WCC, 1991; MFA, 1994; PSI, 1996;
MRI, 1998; Scalabrini Migration Center, 1997; APIM, 1998; Asian
Migrant Centre, 2000). Only two booklets were issued by the UN during
the thirteen years between adoption of the Convention and its entry into
force (OHCHR, 1996b; UNESCO, 2003).
One example of the role NGOs played in the dissemination of informa-

tion on the ICRMW is the multilingual portal developed by the organiza-
tion December 18.21 This site was launched in 1999 to fill a significant
information gap in publicly available information on the Convention and
migrants’ rights more generally. The website was developed over several
years and offered a platform to CSOs for the promotion and protection of
the human rights of migrant workers. Together with the work of the
Steering Committee, the impetus the site gave to the issue of migrants’
rights stimulated ratification efforts by civil society from 1999 to 2003, as it
filled an information gap on existing UN migrants’ rights mechanisms.
Today, the site provides comprehensive information on governmental and
non-governmental, international and regional instruments, mechanisms,
activities and organizations relating to the promotion and protection of
the human rights of migrant workers and members of their families.
At the regional level, MFA22 was formalized in 1994. MFA is a regional

network of NGOs, associations and trade unions of migrant workers, and

21 The name refers to 18 December 1990, the date the UN adopted the ICRMW. This date
was later proclaimed by the UN as International Migrants Day.

22 MFA has members in Bangladesh, Burma, Hong Kong, India, Indonesia, Japan,
Malaysia, Nepal, the Philippines, Republic of Korea, Singapore, Sri Lanka and Taiwan.
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individual advocates in Asia committed to the protection and promotion
of the rights and welfare of migrant workers. In addition to monitoring
and campaigning activities, MFA has been working with the University
of New South Wales (Australia) to provide a training programme each
year to local and national-level migrant organizations and associations in
Asia. A substantial part of the training is devoted to the ICRMW, as well
as ILO conventions, CEDAW and other relevant international treaties.
More recently, www.Choike.org [last accessed 14 April 2009], a portal

on Southern civil societies located in Uruguay, has also developed a site
providing information on the ICRMW,migration and human rights, more
specifically at regional level. Initiatives also exist in other regions, such as
the Migration Network of the Lebanese NGO Forum and Foro
Migraciones in Mexico. These reflect the development and diversification
of civil society initiatives around the Convention since its entry into force.

NGO advocacy activities since entry into force

In recent years, civil society advocacy for ratification has gained depth
and momentum. International, national and regional coalitions are all at
work. Activities at regional and national levels are further strengthened
by substantial engagement for the protection of migrant workers by
leading international human rights organizations (including Amnesty
International, HRW, the International Federation for Human Rights
(FIDH) and Anti-Slavery International), worldwide humanitarian orga-
nizations (International Federation of Red Cross and Red Crescent
Societies (IFRC)23) and civil society movements fighting poverty (includ-
ing Emmaus International24 and Caritas Internationalis).

Recent global developments and trends have also prompted a number of
civil society representatives to becomemore vocal in defending the rights of
migrants, including increased trafficking in human beings; post-9/11
counter-terrorist measures and their impact on specific groups of migrants;
growing disparity in the distribution of wealth in the world; widespread
immigration-related detention; regional migration-consultative processes
and bilateral and multilateral migration-management measures that focus
on border control and readmission agreements. The international

23 ‘Red Cross and Red Crescent Societies call for greater ratification of migrant and refugee
conventions’, press release, IFRC, 25 November 2002.

24 Pétition pour les droits des travailleurs migrants, Emmaus International in coordination
with Emmaus France, 30 May 2006.

86 grange and d’auchamp



migration policy discourse has resulted in heightened NGO awareness of
the need to monitor and document the vulnerability of migrants to serious
human rights abuses and advocate for legal tools that define and protect
those rights and to provide effective remedies.

National and regional campaigns

To date, the ICRMW has been ratified by forty-one countries. Most of
these are described as ‘sending countries’, such as Mali, the Philippines
and Sri Lanka, or ‘transit countries’. However, it should not be over-
looked that some States Parties, such as Mexico, Morocco and Turkey,
are sending, transit and at times recipient countries. Paradoxically, major
countries that view themselves as exclusively ‘receiving countries’ ignore
the Convention: to date, no Western country has signed or ratified it,
althoughmany of them have widely signed up to the majority of the other
UN human rights treaties. Similarly, the Gulf States, where the percen-
tage of migrant workers in the population is significant, show no interest.
Argentina could be viewed as a recent exception, as it is a country with a
significant immigration history.
In the current political climate, with migration issues making the daily

headlines in most world regions, civil society is stepping up campaign
activities for ratification of the ICRMW. In Europe, for example, national
ratification campaigns have flourished. Pressuring their governments
and their parliaments and attempting to shape public opinion, these
campaigns bring together traditional human rights NGOs, trade unions
and migrant communities and associations. In Belgium and Spain, for
example, provincial campaigns have targeted regional and autonomous
parliaments and authorities respectively, achieving recognition of the
importance of the Convention and the urgent need to ratify it. The
International Migrants Day Platform Flanders, a coalition of nine
Flemish and Belgian NGOs created in 2003, commissioned a compara-
tive study of the Convention and national legislation. The study, an
innovative move, was carried out as a partnership between the
International Migrants Day Platform and respected universities in
Belgium (Vanheule et al., 2004). It has been used at the political level
to campaign for Belgian ratification. Following the International
Migrants Day Platform campaign, the Flemish Government decided in
April 2004 to officially support Belgian ratification of the ICRMW.

The Catalan civil society campaign Xarxa 18 de Desembre, working in
partnership with representatives of the autonomous Catalan Government,
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was instrumental in the adoption of a resolution by the Parliament of
Catalonia that urged its (Catalan) Government to take the necessary steps
for the Spanish Government to ‘solemnly’ sign and ratify the ICRMW in
order to complete the legal regulator framework on foreigners’ stay in
Catalonia.25

National campaigns have been launched in France, Germany, Ireland,
Italy, Portugal, Switzerland and the United Kingdom. Several organiza-
tions have also brought the discussion to the European level, using the
Convention to campaign for more attention to migrants’ rights within
European immigration policies. The European Platform for Migrant
Workers’ Rights (EPMWR) brings together several national NGOs
from European countries and European networks to harmonize and
strengthen ratification campaigns at national and European levels. In
addition, the EPMWR intervenes whenever appropriate in discussions at
EU level, for example in the context of the consultations on the
Commission’s Green Paper on economic migration (EPMWR, 2005).
In other regions, civil society groups and coalitions campaigning for the
rights of migrants are active in Bangladesh, Brazil, Hong Kong (MFA),
Indonesia, the Middle East, Sri Lanka and the United States.
In other countries, local, national and regional NGOs without long-

term campaigning strategies use relevant occasions to remind their
governments of the ICRMW and the rights it protects. International
Migrants Day, the official UN human rights day celebrated each year
on 18 December, has been widely used to advocate for the ratification
and effective implementation of the Convention.26 In 2008, the
International Migrants Day was celebrated in some forty countries
around the world, with various activities, shows and events promoting

25 ‘El Parlament de Catalunya insta el Govern a fer les gestions que convingui amb el
Govern de l’Estat perquè signi ratifiqui solemnement la Convenció de les Nacions
Unides per a la protecció dels drets de tots els treballadors migrants i llurs familiars,
de manera que complementi el marc legal regulador de l’estada dels estrangers a
Catalunya.’ [The Catalan Parliament urges the government to make efforts to agree
with the State Government to formally ratify the United Nations Convention for the
Protection of the Rights of All Migrant Workers and their families, so as to complement
the legal framework regulating the stay of foreigners in Catalonia.], Resolució 130/VII
del Parlament de Catalunya, sobre la signatura i la ratificació de la Convenció de les
Nacions Unides per a la protecció dels drets de tots els treballadors migrants i llurs
familiars, BOPC [Official Bulletin], No. 106, 3 November 2004, p. 9.

26 In 1997, Filipino and other Asian migrant organizations began celebrating and promot-
ing 18 December (adoption date of the ICRMW) as the International Day of Solidarity
with Migrants; 18 December was eventually chosen by the General Assembly as
International Migrants Day.
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migrants’ rights. Civil society in countries where human rights activities
for migrants are dangerous or highly unpopular has been using this
official UN day as a unique occasion for organizing public-awareness
activities on the need to protect migrants.27

A decision to ratify the ICRMW is usually the result of a multiplicity of
factors, of which sustained and well-targeted NGO interventions are an
important element. Although the impact of campaigning activities is
difficult to document, it is worth mentioning that the growing number
of ratification campaigns runs parallel with a steady increase in ratifica-
tion since the entry into force of the Convention in 2003. While it took
thirteen years for the first twenty ratifications, the number of States
Parties has doubled in only six years. For NGOs active in campaigning
for ratification, its entry into force signalled a new phase in their advo-
cacy and monitoring activities. This also marked the end of the invisi-
bility of the Convention; it was finally included in official UN documents
and ratification events at the General Assembly as one of the core
international human rights treaties.

NGOs and implementation

In the countries that have ratified the ICRMW, existing ratification
campaigns or International Migrants Day celebration networks now
develop advocacy efforts towards effective implementation, at times
singling out provisions most relevant to the national context. In Sri
Lanka, the groups campaigning for the implementation of the
Convention used the 2005 International Migrants Day to raise the
issue of absentee voting for the many Sri Lankan citizens living abroad.
Other existing national coalitions that advocate for migrants’ rights
might concentrate their efforts on the supervisory mechanism set up
by the Convention (articles 72 to 75) to monitor its implementation by
the States Parties. The CMW, the seventh treaty monitoring body of the
UN human rights system, was established after the entry into force of the
Convention and has been examining States Parties’ reports since then
(see Chapter 4). Civil society has either contributed information to

27 See, for example, ‘December 18, International Migrants Day: end the exploitation,
violence and abuse, protect and promote the rights of all women migrant workers!’,
December 2004, a statement from the Asia Pacific Forum on Women, Law and
Development (APWLD), a coalition of women from the Asia-Pacific, Africa, Latin
America and the Caribbean.
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country reports or has produced alternative reports to the state reports to
complement official information received by members of the CMW.

The ten initial independent members of the Committee were elected in
December 2003, from a list of candidates drawn up by States Parties to
the ICRMW. International NGOsmobilized to alert national civil society
in States Parties on the need to lobby for strong and independent experts
as candidates for the Committee. Unfortunately, many elected members
did not meet these requirements, and a high proportion are employed in
their government administrations or foreign services.

When the ICRMW entered into force in 2003, some NGOs that had
actively participated in the Steering Committee of the Global Campaign
decided to develop a project to facilitate NGO monitoring of the imple-
mentation of the Convention. December 18 took the lead in drafting a
project that focused on NGO participation in the work of the CMW.
Following the example of the NGO Group on the Convention on the
Rights of the Child, a coalition of NGOs sharing interest, activities and
expertise on the human rights of migrant workers was created to facilitate
and support the involvement and input of NGOs to the CMW. The
IPMWC28 was launched in April 2005, at the 3rd Session of the
Committee. The added value of the Platform is that it reaches out to local,
national and regional NGOs that are unaware or unable to keep abreast of
the activities and calendar schedule of the supervisory mechanism of the
CMW and other human rights treaty bodies, in order to involve them in the
work of the Committee. At the same time, it fosters a broader NGO
awareness on issues relevant to migrants’ rights, and creates a proactive
environment that benefits all stakeholders. CMWmembers have expressed
their support for this initiative, welcoming the availability of specific, accu-
rate and reliable information necessary for the monitoring of the imple-
mentation of the Convention in States Parties. Likewise, the Platform has
received the support of the Committee’s Secretariat.
Networking links between local and international NGOs facilitated by

the Platform are essential to the work of the Committee and the UN
human rights system in general. International human rights NGOs are

28 As of June 2009, the members of the IPMWC were: Action Canada pour la population et le
développement, Amnesty International, Anti-Slavery International, December 18, FIDH,
Franciscans International, HRW, the ICMC, International Centre forMigration, Health and
Development, Jesuit Refugee Service, Kav La’Oved Israel, Migrant Care Indonesia, MRI,
National Employment Law Project, OrganisationMondiale Contre la Torture, International
Movement Against All Forms of Discrimination and Racism, PSI, the English International
Association of Lund, WARBE Development Foundation and the WCC.
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broadly familiar with the work of UN human-rights treaty monitoring
bodies and know how to submit information to independent experts, as
they examine States Parties’ reports. International NGOs obtain infor-
mation on local and national situations through their membership29 or
through their own research on specific countries.30 In order to facilitate
more direct involvement by national NGOs with the CMW and other
treaty bodies, some members of the Platform decided to develop a guide
for NGOs (IPMWC, 2005). It provides practical information on these
and other relevant human rights mechanisms. The guide enables NGOs
to strengthen their involvement with the UN human rights system, and
more particularly their work with the ICRMW.
Since its launch in 2005, the Platform has already achieved some

success. It has worked closely with the Committee and its Secretariat in
defining the modalities of its interaction with NGOs, based on other
supervisory committees’ best practices. Further, the Platform was instru-
mental in the development of the NGO alternative report on the situation
in Mexico submitted to the Committee during the examination of the
report from Mexico, prepared by Foro Migraciones (2005), a network of
Central American NGOs working on the issue of migration and human
rights, based in Mexico City, and December 18 as a member of the
IPMWC. The report was then presented directly to members at the 4th
Session of the CMW in April 2006 as they began the examination of the
Mexican report and prepared a list of issues. The report, as well as oral
information delivered by a representative of Foro Migraciones, has been
largely taken into consideration by the Committee when drafting the list.
The submission of the Mexican report to the CMWwas an opportunity

for joint efforts by civil society, UN human rights mechanisms and state
representatives to strengthen the role of the Committee and raise the
profile of migrants’ rights. Representatives of the three stakeholders took
part in an event organized in parallel to the CMW session in April 2006, to
discuss their respective approaches to the reporting process under the
CMW. The impact of NGO work on the implementation of the ICRMW
directly benefited from the established collaboration of NGOs in the work
of the UN treatymonitoring bodies. This mobilization is further supported
by migrant workers, who are often well organized at national level, thus
facilitating the documentation of human rights violations.

29 This is the case of several IPMWC members, for example the World Organisation
Against Torture (OMCT), the FIDH, Franciscans International and the WCC.

30 In particular, Amnesty International and HRW.
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NGO advocacy and international migration policy discussions

In addition to their involvement in the Platform, a number of inter-
national, regional and national NGOs also endeavour to follow inter-
national developments with respect to regional migration-consultative
processes and migration policy developments. Intergovernmental bodies
and processes increasingly focus on the ‘migration phenomenon’, pri-
marily due to new trends in international migration flows and attempts
by migrant receiving states to ‘manage’ them. As migration becomes an
urgent and important issue, several regional, bilateral and international
multi-state bodies have been participating in ‘management approaches’.

While NGOs and civil society tend to be excluded from regional
migration-management initiatives, there are exceptions, such as the
Puebla Process in Central America and the involvement of the Red
Regional de Organizaciones Civiles para las Migraciones (Grange,
2004). This is a useful model: the generalized international interest in
migration indeed often neglects the human side, including human rights.
As a consequence, many NGOs chose to actively participate in the
activities of the Global Commission on International Migration through-
out 2005 and in preparation for the UN General Assembly HLD held in
September 2006.
Promoting ‘humane and orderly migration for the benefits of all’, the

IOM, an IGO outside the UN family, has spearheaded many migration-
management activities and programmes and shows remarkable growth
(in contrast to many UN agencies that are registering budgetary short-
falls). An increasing number of NGOs have applied for observer status
with the IOM in recent years, including Amnesty International and
HRW. At the IOM Council in December 2002, the two organizations
made a joint statement and declared that ‘in coming to this Council
meeting, Member States cannot leave their other obligations at the door’.
Many NGOs around the world are indeed concerned that the IOM
should not implement programmes that violate the human rights obliga-
tions of its members, even if their members so request (HRW, 2002;
2005).
Even though NGOs have welcomed the IOM’s recent public stance in

favour of the ICRMW, as demonstrated by its membership of the
Steering Committee of the Global Campaign for Ratification, they still
note that the IOM ‘has no formal protection mandate or any responsi-
bility to supervise an international treaty to protect migrants’ (Amnesty
International, 2006). More generally, NGOs are concerned that

92 grange and d’auchamp



migration is not addressed from a human rights perspective in many
IGO initiatives. An entire set of activities and reports arising out of the
‘international migration and development’ focus consider migration as
an economic phenomenon outwith its human dimension, or as a demo-
graphic and statistical phenomenon. That ‘human rights’ was not a
cross-cutting theme in the UN HLD (see below) illustrates this paradox.
NGOs have played a crucial role in maintaining a minimum standard

for migrants’ rights in various migration-management documents or
processes, even though they were granted very little space. NGOs actively
contributed to the UNHCR Global Consultations in International
Protection (UNHCR, 2003).The Agenda for Protection endorsed by the
UNHCR Executive Committee in 2002 contains a recommendation that
‘in the broad context of migration management, states [are encouraged]
to consider acceding to the 1990 United Nations Convention on the
Protection of the Rights of All Migrant Workers and Members of Their
Families, and relevant ILO conventions (notably Nos. 97 and 143)’. In
contrast, the outcome document of the Swiss-led ‘states-owned’ Berne
Initiative, the International Agenda forMigrationManagement, does not
refer to the ICRMW.
MRI and the ICFTU played a powerful advocacy role in the rights-

based approach of the 2004 Action Plan on Migrant Workers adopted by
the ILO. The MRI brought a strong delegation31 to the ILC (the ILO’s
annual policy-making assembly) and worked closely with trade unions.
The ILC Action Plan includes the development of a non-binding multi-
lateral framework for a rights-based approach to labour migration (ILO,
2006).
The launch of the GCIM in December 2003 coincided with the entry

into force of the ICRMW. Its nineteen independent Commissioners were
mandated to ‘provide the framework for the formulation of a coherent,
comprehensive and global response to the issue of international migra-
tion’ (GCIM, 2005). At the same time, the General Assembly decided to
devote an HLD during its 61st Session in 2006.32 The purpose of the HLD
was to discuss the multi-dimensional aspects of international migration
and development in order to identify appropriate ways and means to
maximize its development benefits and minimize its negative impacts.

31 ‘Putting the migrants at the center’, International Migrants Day press release from MRI,
18 December 2004.

32 UN General Assembly Resolution A/58/208 of 13 February 2004.
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These international developments prompted the OHCHR to create an
internal task force on migration at the end of 2005. NGOs welcomed this
regained momentum and the assertive voice of the High Commissioner
in relation to the human rights of migrant workers.33 One of the recom-
mendations of the GCIM has been implemented with the creation of the
Global Migration Group (GMG).34 In this context, the role of the
OHCHR is to promote ‘a human rights approach to migration through-
out its work’. This approach has been elaborated upon by the Office in a
series of documents in preparation for the HLD.35 The ICRMW and the
importance of migrants’ rights were at least acknowledged by these
recent processes. The GCIM report refers to the Convention as one of
the core UN human-rights treaties that form the ‘legal and normative
framework affecting migrants’ (GCIM, 2005, p. 55). The HLD held one
round table on ‘measures to ensure respect for and protection of the
human rights of all migrants, and to prevent and combat smuggling of
migrants and trafficking in persons’.

The various processes, however, did not clearly support wider ratifica-
tion of the Convention. Instead, the GCIM opted for alternative or
‘complementary approaches’, such as better implementation of existing
international human-rights obligations and adaptation of national laws
and practices to these obligations (GCIM, 2005, pp. 57–8). NGOs are
concerned that although all fourteen member agencies of the GMG have
established respective systems of consultative and observer status for
NGOs, the GMG has never invited NGOs to take part in its activities.
The former UN Secretary-General, Kofi Annan, in his report36 for the
HLD, mentioned the Convention as one of the core UN human-rights
treaties, but omitted to call on states to ratify it. A number of NGOs
participating in the HLD preparatory process noted this clear shift in the
message of the Secretary-General to states about the ICRMW, as he had
called for its ratification on several occasions in the past.37 Some

33 High Commissioner oral update to the 2nd Session of the Human Rights Council on
18 September 2006.

34 Membership includes the ILO, IOM, OHCHR, UNCTAD, UNDP, UNESCO, UNFPA,
UNHCR, UNICEF, UNITAR, UNODC, UN-DESA, UN Regional Commissions and the
World Bank.

35 In particular, the OHCHR developed a document entitled Migration and Development: A
HumanRights Approach. Available at www.ohchr.org/english/bodies/cmw/HLMigration.htm.

36 UNGeneral Assembly A/60/871, InternationalMigration and Development, 18May 2006.
37 See UN General Assembly A/61/187, Summary of informal interactive hearings of the

General Assembly with representatives of non-governmental organizations, civil society
organizations and the private sector, 27 July 2006, paragraph 29.
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government representatives also noted this shift.38 Many NGOs high-
lighted the lack of reference to human rights in the HLD debate in their
position papers39 or comments to the Secretary-General’s report.40

NGOs organized a parallel event to the HLD in New York to highlight
this and the scant opportunity given to migrant groups and civil society
in general to actually take an active part in these debates.41

Until now, the ICRMW has not been given much visibility in these
processes. Nor has the rights-based approach to migration been central in
migration policy making, where the focus is on economic growth and facil-
itating remittances. NGOs have been concerned about a trend in self-
censorship about the Convention in someUN-related activities and welcome
renewed attention to it as voiced by the High Commissioner for Human
Rights and documented in the UNESCO research that has led to the present
volume. In this context,NGOshave a fundamental responsibility to campaign
formore states to ratify the ICRMW, to hold them accountable to implement
the human rights treaties they have adhered to and to monitor violations of
the human rights of migrant workers and members of their families.
The recent states-led initiative for a yearly GFMD, as a follow-up to

the UN HLD, almost excluded civil society actors from the debate. The
Governmental Meetings of the first Global Forum took place on 10 and
11 July 2007 in Brussels, and civil society had only a very limited role,
even if a separate Civil Society Day was scheduled. In addition, NGOs
organized parallel civil society events. While the 2007 Forum did not
focus on human rights, NGOs hope that the forthcoming fora on migra-
tion and development will give human rights the central place they
deserve, even more so if they are hosted by sending countries. In this
respect, the 2008 Forum, hosted by the Philippines, focused on the
protection of migrants and constituted a more favourable opportunity
to place human rights at the centre of discussions and to recall the
importance of the ICRMW.

38 Cf. oral comment to the authors by Ambassador Prasad Karyawasam, chairman of the
CMW.

39 See www.december18.net/web/general/page.php?pageID=574&menuID=36&lang=EN#
two [last accessed 14 April 2009] and the NGO press release ‘Human rights are essential
to migration discussion’, 12 July 2006.

40 A/60/871, International Migration and Development, 18 May 2006.
41 Global Community Dialogue on Migration, Development and Human Rights, MRI,

MFA and NNIRR, 13–15 September 2006, Queens College Worker Education Centre,
New York.
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Conclusion

Civil society mobilization in favour of the ICRMW has been slow but
steady and substantial. NGOs have developed an expert understanding of
the provisions of the Convention and have become strong advocates of its
use as a pivotal element of the international human rights framework for
migrants. They have produced and disseminated a wealth of related mate-
rial since its adoption. Civil society endeavours for ratification are nowwell
established in many countries, as well as at regional and international
levels. A growing number of NGOs have been using the Convention to
advise on draft legislation, and as an education, training and awareness-
raising tool. Together with a handful of States Parties to the Convention,
they have mainstreamed some of its provisions into the outcome docu-
ments of the major international conferences and summits of the 1990s.
They have used it to monitor violations of the human rights of migrants
and to supply information to the former UN CHR and its thematic special
procedures as well as to human-rights treaty monitoring bodies. NGOs
have also demonstrated foresight in getting involved in migration manage-
ment and relevant intergovernmental initiatives at the UN and beyond.
The role of civil society in working for the promotion and defence of

migrants’ rights has been crucial in giving the issue the attention it deserves.
For several years after the adoption of the ICRMW, NGOs advocating for
migrants’ rights have been very lonely. Throughout their campaigning and
advocacy work, NGOs have been confronted with a unique situation: the
human rights of migrant workers and migrant children and women are not
popular, even with states that have traditionally championed the drafting and
implementation of other human rights norms and standards. For many years
after its adoption, UN bodies failed to publicize the existence and content of
the Convention. Only recently did UNESCO, the ILO and the OHCHR begin
to parallel civil society initiatives and give impetus to migrants’ rights. In
particular, a migration focal point was created at the OHCHR in 2009. NGO
campaigning and use of the Convention, while sustained at the global level
and through many regional and national hubs, has so far not attained the
visibility of other much-celebrated campaigns. With rare exceptions, govern-
mental and traditional institutional donors have been reluctant to fund civil-
society advocacy activities for the human rights of migrants.
Within the framework of the UN reform process, civil society actors

keep promoting the human rights of migrants at the Human Rights
Council (HRC). They are monitoring the reform of human-rights treaty
monitoring bodies to ensure that it does not result in diminished
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protection of vulnerable groups such as migrants. NGOs have produced
analyses and input into debates on migration and migration manage-
ment at regional and international levels to ensure the mainstreaming of
migrants’ rights and the ICRMW into these processes. They have
demonstrated remarkable resilience in tackling the non-ratification of
the Convention by Western recipient countries, a clear product of lack
of political will. The Convention is a complex and at times unwieldy
treaty. However, as shown in this publication, ignorance and myths have
often characterized the attitude of a number of state officials vis-à-vis
the Convention. This is undoubtedly the main challenge for many
human rights defenders. Advocacy at the level of law, policy and
practice does need to be rooted in widely recognized norms to safeguard
the rights of migrant workers and members of their families, whether
documented or undocumented, from widespread abuse.
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4

Committee on Migrant Workers
and implementation of the ICRMW

carla edelenbos1

Introduction

No country in the world today is untouched by migration. In recent
years, migration has become an important topic for international con-
ferences, such as the UN General Assembly’s HLD in September 2006.
Yet, as the former High Commissioner for Human Rights, Louise
Arbour, has said: ‘While the debate continues to be centred either on
the perceived challenges posed by migration, or on its contribution to
development and poverty alleviation, the inextricable connection of
migration with human rights has yet to permeate discussions and policy.
The vulnerability of migrants to abuse should warrant a better under-
standing of their rights, as well as more – not less – protection.’2

In order to address the special needs of migrants in the protection
of their human rights, the General Assembly adopted the ICRMW on
18 December 1990. Almost thirteen years later, on 1 July 2003, the
Convention entered into force, and on 1 January 2004, the CMW was
established, thereby becoming the seventh UN human-rights treaty
monitoring body.
Human-rights treaty monitoring bodies monitor the State Party’s

compliance with their respective treaties. They do this mainly through
the consideration of States Parties’ reports. Some treaty bodies also have
the possibility of examining inter-state or individual communications
that denounce violations by a State Party of any of the rights contained
in the treaty concerned. Members of treaty bodies are independent
experts, elected periodically by the meeting of States Parties to the treaty

1 Opinions expressed by the author in this article do not necessarily reflect the point of view
of the organization(s) she is associated with.

2 Address by Louise Arbour, former United Nations High Commissioner for Human
Rights, to the 2nd Session of the HRC, 18 September 2006.
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in question. Most treaty bodies meet two or three times a year. Their
mandate is exclusively related to the treaty they are monitoring and only
concerns the states that have adhered to the treaty in question.
This distinguishes them from other human rights bodies, such as

the Human Rights Council and its predecessor, the CHR. These so-called
charter-based bodies were not established pursuant to any specific human
rights treaties, but rather by virtue of resolutions adopted by the political
organs of the UN, in the case of the HRC by the General Assembly. As the
membership of these bodies consists of states, they are political, and not
expert, bodies. They may examine human rights questions, either thematic
or country-specific, on the basis of all existing international norms, and
often take political considerations into account.
The HRC also has a system of independent experts, which it inherited

from the CHR. These so-called special-procedures mandate holders were
nominated by the chairperson of the then Commission in order to study
either the human rights situation in a specific country or questions
relating to certain human rights themes. The mandate of the Special
Rapporteur on the Human Rights of Migrants, for example, was created
by the CHR in 1999 and has since been twice renewed. Under this
mandate, the Special Rapporteurs may receive information on violations
of migrants’ rights. They also undertake visits to countries that are
willing to receive them and recommend measures on how to improve
the protection of the human rights of migrants. The findings are reported
once a year to the Council.
Within the UN human-rights treaty monitoring bodies system, a

number of expert committees have been established to monitor state
compliance with the respective treaties (see Table 4.1).
While benefiting from the experience of the other treaty bodies, the

CMW creates its own approach to its work, in line with the specificities of
the ICRMW. Since its creation, the Committee has sought close working
relations with other treaty bodies, in particular through the annual Inter-
Committee and Chairpersons’meetings. The Chair of the CMW, Prasad
Kariyawasam, presided over the annual meeting of treaty monitoring
body experts in 2004.

Establishment of the CMW

In accordance with article 72, paragraph 3 of the ICRMW, the first
election for membership of the CMW was held on 11 December 2003,
within six months of the entry into force of the Convention on 1 July
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2003. Pursuant to article 72, paragraph 1(b), the Committee consists of
ten experts of high moral standing, impartiality and recognized compe-
tence in the field covered by the Convention.3 As is the case with other
treaty bodies,4 committee members are nominated and elected by the
States Parties to the Convention. At the December 2003 election, they
nominated a total of ten experts, all of whom were elected without
necessity of a vote. The distribution of members according to geogra-
phical groups was as follows: four from Latin America, three from Africa,
two from Asia and one from eastern Europe. By lot, five of the members
were chosen to serve for two years; the other five members were elected
for a term of four years.

Table 4.1 Expert committees monitoring UN human rights treaties

Treaty monitoring body Treaty

Committee on the Elimination
of Racial Discrimination (1969)

International Convention on the
Elimination of All Forms of Racial
Discrimination (1965)

Human Rights Committee (1976) International Covenant on Civil and
Political Rights (1966)

Committee on Economic, Social
and Cultural Rights (1987)

International Covenant on Economic,
Social and Cultural Rights (1966)

Committee on the Elimination
of Discrimination against
Women (1982)

Convention on the Elimination of All
Forms of Discrimination against
Women (1979)

Committee against Torture (1987) Convention against Torture and Other
Cruel, Inhuman or Degrading
Treatment or Punishment (1984)

Committee on the Rights of the
Child (1990)

Convention on the Rights of the
Child (1989)

Committee on the Protection of the
Rights of All Migrant Workers and
Members of Their Families (2003)

International Convention on the
Protection of the Rights of All
Migrant Workers and Members
of Their Families (1990)

Committee on the Rights of Persons
with Disabilities (2008)

Convention on the Rights of Persons
with Disabilities (2007)

3 Having reached forty-one States Parties, the number of members will rise to fourteen on
1 January 2010. See article 72, paragraph 1(b).

4 With the exception of the CESCR, whose members are elected by ECOSOC.

102 edelenbos



The CMW held its inaugural meeting from 1 to 5 March 2004 in
Geneva. At this meeting, it adopted its provisional rules of procedure.
The rules will be revised once the Committee has gained more experi-
ence. At the 1st Session, it set the tone for future work by meeting
with the States Parties to the Convention, the Commission on Human
Rights’ Special Rapporteur for the Human Rights of Migrants, the Sub-
Commission’s Special Rapporteur on the Rights of Non-citizens, UN
agencies and other IGOs, as well as NGOs.
On 6 December 2007, the third meeting of States Parties to the

Convention took place in New York in order to elect five members to
replace those whose mandates were expiring. According to article 72,
paragraph 5(c) of the Convention, members of the Committee are
eligible for re-election if re-nominated. Of the five outgoing members,
four were re-elected. After the third election, the geographical composi-
tion of the membership is as follows: three from Latin America, three
from Africa, two from Asia, one from eastern Europe and one from
western Europe and others.5

Functions of the CMW

Article 74 of the Convention sets out the role of the Committee and its
functions, which may be described as follows.

Consideration of States Parties’ reports

The primary task of the CMW is to study reports by States Parties on
the legislative, judicial, administrative and other measures they have
taken to give effect to the Convention’s provisions. A State Party is
requested to present a first report within one year of entry into force
of the Convention for the State Party concerned, and thereafter every
five years. So far, the Committee has received the initial reports of
Azerbaijan, Bolivia, Bosnia and Herzegovina, Colombia, Ecuador,
Egypt, El Salvador, Mali, Mexico, the Philippines, Sri Lanka and Syrian
Arab Republic.

5 The Committee’s composition is now as follows: Francisco Alba (Mexico), José Brillantes
(Philippines), Ana Elizabeth Cubias (El Salvador), Anamaría Dieguez (Guatemala),
Ahmad Hassan El Borai (Egypt), Abdelhamid El Jamri (Morocco), Prasad
Kariyawasam (Sri Lanka), Myriam Poussi Konsimbo (Burkina Faso), Mehmet Sevim
(Turkey) and Azad Taghizade (Azerbaijan).
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At its 2nd Session, held in Geneva from 25 to 29 April 2005, the CMW
adopted its guidelines for the submission of initial reports by States
Parties.6 The guidelines request the States Parties concerned to provide
information of a general nature concerning the framework governing the
implementation of the Convention, any agreements entered into with
other states concerning migration; the characteristics and nature of
migration flows; the practical situation with regard to the implementa-
tion of the Convention; the measures taken to promote it; and the
cooperation with civil society. As to the information on the implementa-
tion of the Convention, in view of its length, the guidelines suggest
that reporting states group the information by clusters of articles.
Finally, in view of the ongoing treaty monitoring body reform, the
Committee encourages states to present their reports in conjunction
with the Common Core Document guidelines that have been accepted
by the Inter-Committee meeting.7 At its 8th Session, held in Geneva
from 14 to 25 April 2008, the Committee adopted its guidelines for the
submission of treaty-specific periodic reports. These guidelines refer
both to the guidelines for the common core document and to the guide-
lines for initial reports and contain a list of questions to be answered by
States Parties in addition to a request to provide information on any
follow-up to the Committee’s earlier concluding observations for the
State Party concerned.
The CMW follows closely the working methods of the other treaty

bodies when it examines the States Parties’ reports. In the session pre-
ceding the public consideration of a report, the Committee meets behind
closed doors with representatives of interested UN agencies, IGOs and
NGOs in order to obtain additional information on the rights of migrant
workers and members of their families in the country concerned.
Thereafter, it adopts a list of issues to be raised during the consideration
of the State Party’s report. This list is sent to the State Party concerned,
which is requested to reply to the questions in writing before the follow-
ing session.

6 Compilation of guidelines on the form and content of reports to be submitted by States
Parties to the international human rights treaties, addendum (HRI/GEN/2/Rev.2/Add.1),
6 May 2005.

7 Harmonized guidelines on reporting under the international human rights treaties,
including guidelines on a common core document and treaty-specific documents, report
of the Inter-Committee Technical Working Group (HRI/MC/2006/3), 10 May 2006. See
also the report of the eighteenth meeting of chairpersons of the human rights treaty
bodies, A/61/50.
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The consideration of the report takes place in two public meetings
in the presence of a delegation of the State Party. After the opening of
the meeting, the chairperson welcomes the delegation, which then
makes an oral statement, followed by comments and questions from
committee members. The State Party is given time to prepare the answers
to the oral questions and delivers them at the following meeting. The
members then make concluding comments before the closure of the
meeting.
At the same session, but in a private meeting, the Committee

discusses the concluding observations on the State Party’s report. After
the concluding observations are adopted, they are immediately trans-
mitted to the State Party and made public.
So far, the CMW has considered the reports of Mali (4th Session,

April 2006), Mexico (5th Session, October to November 2006), Egypt (6th
Session, April 2007), Ecuador (7th Session, November 2007), Syrian Arab
Republic (8th Session, April 2008), Bolivia (8th Session, April 2008), El
Salvador (9th Session, November 2008) and Azerbaijan, Bosnia and
Herzegovina, Colombia and the Philippines (10th Session, April 2009).

Mali

In the case of Mali, the CMW received no information from NGOs and
only limited information from UN agencies and other organizations.
The report itself was short and very general. Because of this, the
Committee’s list of issues concentrated on obtaining more specific
information from the State Party on questions such as the character
and nature of the migration flows in Mali; which authorities are compe-
tent to receive complaints from migrant workers about violations of
their rights; whether migrant workers, including irregular ones, can
freely join trade unions; the procedure on confiscation of identity
documents; expulsion procedures; availability of urgent medical care;
birth registration of children of migrant workers; access to education
of migrant workers’ children; the existence of any mechanisms facilitat-
ing the transfer of remittances; the measures taken to disseminate
information to migrant workers about their rights arising out of the
Convention and the conditions of their admission; the assistance pro-
vided by the authorities to Malians migrating abroad and the measures
taken to address their grievances; whether migrant workers have the
right to form trade unions and other associations; steps taken to facil-
itate the participation in elections of Malians abroad; procedures of
family reunification; the state’s services dealing with migration and
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their interaction with other actors; recruitment processes of migrant
workers; return programmes; the extent of smuggling and trafficking of
migrants and the strategy to fight these phenomena; and cooperation
with other states.8

The Government of Mali replied in writing to most of these questions9

and provided further information in the dialogue with CMW members
during the session. This allowed the Committee to obtain a better under-
standing of the main issues at stake concerning Mali’s implementation of
the Convention. One of the issues that emerged was that Mali, which is
mainly a country of origin, has taken measures to assist its migrant
workers abroad and consults regularly with its diaspora. In countries
where a large number of Malians reside, participation in presidential
elections is facilitated. A second issue that became apparent was that,
despite government efforts to combat trafficking of children, this con-
tinued to be a major problem in the country.
Accordingly, in its concluding observations,10 the CMW noted with

satisfaction the existence of the Ministry for Malians Living Abroad and
African Integration, which provides information to Malians about condi-
tions of entry and residence in several countries with a large Malian
community. While welcoming the possibility of Malians in several coun-
tries to participate in presidential elections in Mali, the Committee recom-
mended that the government consider extending this right to a larger
number of Malians living abroad. The Committee also noted with satisfac-
tion that Mali is a party to the Palermo Protocols.11 On the other hand, it
noted the difficulties the State Party faced in controlling its extensive
borders and thus clandestine movements of migrant workers andmembers
of their families. It noted the very serious problem of trafficking in children,
and recommended that Mali intensify its efforts in this respect, in

8 Written replies by the Government of Mali concerning the list of issues (CMW/C/MLI/Q/1)
received by the Committee on the Protection of the Rights of All Migrant Workers and
Members of Their Families relating to the consideration of the initial report of Mali (CMW/
C/MLI/1), 22 March 2006.

9 Reply to the list of issues (CMW/C/MLI/Q/1/Add.1)(www.unhchr.ch/tbs/doc.nsf/
(Symbol)/CMW.C.MLI.Q.1.Add.1.En?OpenDocument [last accessed 12 May 2009]).

10 Consideration of reports submitted by States Parties under article 9 of the Convention:
concluding observations of the Committee on the Protection of the Rights of All Migrant
Workers and Members of Their Families: Mali (CMW/C/MLI/CO/1), 31 May 2006.

11 Palermo Convention against Transnational Organized Crime, Protocol to Prevent,
Suppress and Punish Trafficking in Persons, Especially Women and Children, supple-
menting the United Nations Convention against Transnational Organized Crime, and
the Protocol against the Smuggling of Migrants by Land, Air and Sea.
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cooperation with IGOs and NGOs. The Committee regretted the absence
of information given on measures to combat trafficking in women.

On other matters, the Committee recommended that the government
institute a participatory procedure that would allow NGOs and civil
society to be involved in the preparation of Mali’s second periodic report.
This shows the importance that it attaches to the contribution of civil
society in its work.
The CMW’s good relations with other organizations and awareness

of its place in the broader framework of migrant rights’ protection was
also borne out by its invitation to Mali to consider acceding to the
two ILO conventions concerning migrant workers.12 On the subject of
trafficking of children, the Committee also referred to the observations
made by the Committee on the Rights of the Child (CRC) and the HRC
and encouraged Mali to implement their recommendations.

Mexico

The situation in relation to the initial report of Mexico was quite differ-
ent from that of Mali. First, the Mexican report was voluminous and
provided detailed information on a number of questions. Second, the
interest of NGOs in the Mexican report was remarkable. A coalition of
local Mexican NGOs (Foro Migraciones) prepared an alternative report
on the situation of migrant workers in Mexico, which was almost as
voluminous as the official report. Moreover, several international NGOs
also provided information (see Chapter 3). At the meeting with the
Committee during the 4th Session, in preparation of the consideration
of the report, these organizations were represented and provided addi-
tional oral information. The National Human Rights Commission of
Mexico also presented information to the Committee. UN agencies and
international organizations also provided information, both orally and in
writing (see Chapter 9).
As a result, the list of issues that the CMW adopted in relation to

the initial report of Mexico is much more detailed than in the case
of Mali. The Committee asked, for example, whether Mexico was con-
sidering withdrawing its reservation under article 22 of the Convention;
what measures had been taken to harmonize federal and state legisla-
tion; whether national legislation provided for the application of the
Convention to refugees and stateless persons (article 3(d)); what mea-
sures were taken to combat discriminatory attitudes towards migrants, in

12 ILO Conventions Nos. 97 (Migration for Employment) and 143 (Migrant Workers).
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particular women and indigenous migrants; how irregular migrants can
exercise their right to an effective remedy; the procedures surrounding
detention of migrants; restrictions of freedom of movement of docu-
mented migrant workers; the alleged role of law-enforcement officers in
extortion, abuse and ill-treatment of migrant workers; the detention
regime of irregular migrants; protection of domestic migrant workers;
equal treatment of irregular migrant workers in respect of remuneration
and conditions of work, as well as social security; restrictions on migrant
workers with regard to participation in the executive of trade unions;
facilitation of consultation and participation of migrants in decisions
affecting them; conditions of family reunification; the situation of sea-
sonal workers; the extent of the phenomenon of trafficking in persons,
and measures taken to avoid criminalization of the victims; possible
implication of civil servants in smuggling of migrants; information on
the support programme for indigenous migrants; and unaccompanied
migrant children.
The Government of Mexico submitted timely written replies to

these questions13 and sent a large and highly knowledgeable delegation
to the CMW’s 5th Session. This allowed Committee members to obtain
meaningful answers to their questions. In its concluding observations,
the Committee showed appreciation of the seriousness with which
Mexico approaches its obligations under the Convention.14 However, it
notes also that, in practice, many problems still persist, especially with
regard to the ill-treatment and abuse of irregular migrant workers, the
arrest of irregular migrant workers by public officials not authorized to
do so and the precarious situation of seasonal workers, migrant domestic
workers and unaccompanied children.

Egypt

The consideration of the initial report from Egypt had its own
peculiarities. The report first of all provided detailed information,
focused mainly on the contents of legislation and regulations, without

13 Written replies by the Government of Mexico to the list of issues (CMW/C/MEX/Q/1)
raised by the Committee on the Protection of the Rights of All Migrant Workers and
Members of Their Families in connection with the consideration of the initial report of
Mexico (CMW/C/MEX/1), 5 October 2006.

14 Consideration of reports submitted by States Parties under article 9 of the Convention:
concluding observations of the Committee on the Protection of the Rights of All Migrant
Workers and Members of Their Families: Mexico (CMW/C/MEX/CO/1), 20 December
2006.
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reference to their practical application. At the time that the CMW
adopted its list of issues,15 during its 5th Session, no information had
been received from alternative sources such as NGOs. Some input was
provided by UN agencies and IGOs, but essentially the Committee
adopted its list of issues on the basis of the report and publicly available
information.
After the list of issues was published, however, Egyptian and other

NGOs reacted by providing the Committee with comments on the
report and sharing some of their concerns on the situation of migrants
in Egypt. The Egyptian National Council for Human Rights also sent
information, and representatives of NGOs and national human rights
institutions briefed the Committee orally on the first day of the 6th
Session and were present during the public consideration of Egypt’s
report. The written answers to the list of issues16 were received on time
from the Government of Egypt and significantly assisted the Committee
in identifying areas and issues that remained unclear.
As a result, committee members were well prepared for the

dialogue with the Egyptian delegation, which was led by the Minister
of Manpower and Migration and further consisted of five competent
officials from the capital, assisted by several staff members of the
Permanent Mission of Egypt in Geneva. Matters raised were, for exam-
ple, problems with the issuing of birth certificates to children born to
migrants in Egypt; the limited possibility of migrant children accessing
schools; the alleged persistent practice of requesting approval from the
husband or other male relative before a passport is issued to Egyptian
women; the lack of possibility for Egyptians abroad to participate in
national elections in Egypt; the failure of the government to provide
information on the rights of migrants under the ICRMW; the sometimes
insufficient consular assistance provided to Egyptian migrants abroad,
especially in countries where the kafalah system persists;17 and the non-
existence of specific anti-trafficking legislation.18

15 Written replies by the Government of Egypt concerning the list of issues (CMW/C/EGY/
Q/1) received by the Committee on Migrant Workers relating to the consideration of the
initial periodic report of Egypt (CMW/C/EGY/1), 6 February 2007.

16 Ibid., addendum.
17 The kafalah is a system of sponsorship whereby migrants are controlled by their

‘sponsor’, which may in some cases even prevent them from returning to Egypt.
18 See the Committee’s concluding observations (CMW/C/EGY/CO/1) (www2.ohchr.org/

english/bodies/cmw/docs/cmw_c_egy_co1_fr.doc [last accessed 14 May 2009]).
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Non-reporting

The main obstacle the CMW is facing in fulfilling its core function is the
delay in the presentation of reports by States Parties. Of the thirty-seven
initial reports due on 30 April 2009, only thirteen have been received.19

The Committee first raised the problem in a meeting with States Parties
held during its 2nd Session (26 April 2005), in the course of which several
of themmentioned that they were in the process of preparing a report. In
light of the absence of reports, the Committee has sent formal reminders
to States Parties and publishes a list of overdue reports in its annual
report to the General Assembly. At its 6th Session, the Committee held
another meeting with States Parties, at which many showed a willingness
to submit reports in the near future.
The CMWmay nevertheless have to consider other methods that would

help it to fulfil its primary function of reviewing the status of implementa-
tion of the ICRMW by States Parties. In this respect, the Committee may
look at the methods used by other treaty bodies to improve reporting. In
fact, most States Parties that are delaying the presentation of their report to
the CMW do not have a good reporting record for other treaty monitoring
bodies, which have adopted the practice of examining the status of imple-
mentation of the relevant treaty by the State Party in the absence of a report,
if overdue for a long period (i.e. five years or more).
This strategy was first initiated by the Committee on the Elimination

of Racial Discrimination in 1991. In general, the treaty monitoring body
notifies the State Party concerned that it intends to examine the state’s
compliance with a convention in the absence of a report, and specifies the
date of this scheduled public meeting. If the State Party responds by
submitting a report, the procedure is suspended and the normal process
of consideration of a report begins. Where the situation in the State

19 The status of initial reports on 30 April 2009 was as follows: Albania, due 1 October 2008;
Algeria, received; Argentina, due 1 June 2008; Azerbaijan, received; Belize, due 1 July
2004; Bolivia, received; Bosnia and Herzegovina, received; Burkina Faso, due 1 March
2005; Cape Verde, due 1 July 2004; Chile, due 1 July 2006; Colombia, received; Ecuador,
received; Egypt, received; El Salvador, received; Ghana, due 1 July 2004; Guatemala, due
1 July 2004; Guinea, due 1 July 2004; Honduras, due 1 December 2006; Kyrgyzstan, due 1
January 2005; Lesotho, due 1 January 2007; Libyan Arab Jamahiriya, due 1 October 2005;
Mali, received; Mauritania, due 1 May 2008; Mexico, received; Morocco, due 1 July 2004;
Nicaragua, due 1 February 2007; Niger, due 1 July 2010; Paraguay, due 1 January 2010;
Peru, due 1 January 2007; Philippines, received; Rwanda, due 1 April 2010; Senegal, due
1 July 2004; Seychelles, due 1 July 2004; Sri Lanka, received; Syrian Arab Republic,
received; Tajikistan, due 1 July 2004; Timor-Leste, due 1 May 2005; Turkey, due 1
January 2006; Uganda, due 1 July 2004; Uruguay, due 1 July 2004.
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Party concerned is examined in the absence of a report, the treaty
monitoring body bases its consideration on information available to
it, including information submitted by UN partners, national human
rights institutions and NGOs. The State Party is also invited to send a
delegation to attend the session and may thus provide oral information
to the treaty monitoring body. Once the treaty monitoring body agrees to
provisional concluding observations, they are confidentially communi-
cated to the State Party concerned. If the State Party still does not present
a report, the concluding observations are adopted and made public.

Consideration of communications received
under articles 76 and 77

Optional article 76 of the ICRMW provides for the consideration by
the CMW of communications from a State Party claiming that another
State Party is not fulfilling its obligations under the Convention. Optional
article 77 provides for the consideration by the CMW of communications
received from or on behalf of individuals who claim that their individual
rights as established by the Convention have been violated by a State Party.
So far, Guatemala is the only State Party to have made the declaration
envisaged under article 76. The declaration under article 77 has been made
by Guatemala and Mexico. As the articles require that ten States Parties
make the declaration before the procedure enters into force, neither the
inter-state complaints procedure nor the individual petitions procedure is in
force at themoment, and the Committee is thus precluded from considering
any communications under these articles.

Annual reports

In accordance with article 74, paragraph 7 of the Convention, the CMW
presents an annual report to the UN General Assembly on the imple-
mentation of the Convention, containing its considerations and recom-
mendations. The reports are published as official UN General Assembly
documents.20 The Committee’s reports contain information on its work-
ing methods; its meetings with States Parties, IGOs, NGOs and other
participants; the status of reporting by States Parties; its consideration of
their reports; and other issues of relevance to its work.

20 A/59/48 (1st Session), A/60/48 (2nd Session), A/61/48 (3rd and 4th Sessions), A/62/48 (5th
and 6th Sessions), A/63/48 (7th and 8th Sessions) and A/64/48 (9th and 10th Sessions).
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Promotion of the ICRMW

The CMW sees one of its tasks as promoting awareness of the ICRMW and
encouraging states to become party to it. Members actively take part in
conferences and other meetings in order to explain the importance of the
protection of the human rights of migrant workers and members of their
families. The chairperson of the Committee addressed the UN CHR at its
61st Session (13 April 2005) and called upon all states to take the necessary
steps to accede or ratify the Convention. In his speech, he referred to the
reluctance and scepticism of many states towards the Convention, expres-
sing as his opinion that this attitude called into question their commitment
to apply without discrimination the human rights norms that they have
already accepted under other core international human-rights instruments.
Every year, on International Migrants Day (18 December), the chairperson
issues a statement, reminding the international community of the need to
safeguard migrants’ rights.
The CMW also looks for active cooperation in its promotional

activities. International Migrants Day statements, for example, are
issued jointly with the UN Special Rapporteur on the Human Rights of
Migrants, and International Migrants Day celebrations were held during
the CMW session on 16 December 2005, in the presence of the Special
Rapporteur, representatives of UN agencies, IGOs and NGOs.
Ratification of the ICRMW is also promoted by the Steering

Committee on the Promotion of the Ratification of the Migrant
Workers Convention, which consists of IGOs and UN agencies (IOM,
ILO, OHCHR and UNESCO), as well as NGOs (December 18, FIDH,
HRW, ICMC, International Trade Union Confederation, MFA, MRI, PSI
and theWCC). In April 2009, the Steering Committee published a guide on
the ratification of the Convention.21

Day of General Discussion

Following the practice of several treaty monitoring bodies, the CMW orga-
nized a Day of General Discussion during its 3rd Session, on 15 December
2005, under the title ‘Protecting the Rights of All Migrant Workers as a Tool

21 See the International Steering Committee for the Campaign for Ratification of the
Migrants Rights Convention, Guide on Ratification: International Convention on the
Protection of the Rights of All Migrant Workers and Members of Their Families,
Geneva, 2009 (www.migrantsrights.org/documents/SCRatificationGuide4-2009Final.
pdf [last accessed 3 July 2009]).
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to Enhance Development’. The Committee was inspired in its choice of
subject by the decision of the General Assembly to organize an HLD, and
hoped to bring out the importance of human rights in this context.
The day was well attended, by some twenty representatives of states

and sixty representatives of civil society, as well as representatives of
UN agencies and IGOs. After opening remarks by the CMW chairper-
son, the UN Special Rapporteur on the Human Rights of Migrants, the
ILO representative and committee member (an expert from Morocco)
made the first presentation, focusing on human rights, migration and
development in countries of origin. In the afternoon, the subject was
human rights, migration and development in countries of destination,
introduced by an expert from the United Kingdom. The presentations
were followed by a lively debate among the participants.
Contributions and discussions concentrated on the importance of recog-

nizing that migrants should be seen as human beings, not as commodities,
and that a human rights-based approach has advantages for the wellbeing of
all those involved in international migration. With respect to countries of
employment, participants considered that protection of human rights and
prevention of discrimination are essential in order to enhance the integra-
tion of migrant workers and members of their families, thus enabling them
to contribute to the country’s socioeconomic welfare. Similarly, participants
felt that the contribution of migrants to the development of their country of
origin would be enhanced by protecting the rights of migrant workers in
their country, both before departure and after return, for example through
effective use of their acquired skills and experience on their return. In this
context, they highlighted the importance of looking into ways of realizing
the portability of social security and pension benefits, as well as improving
access to the justice system in the country of employment for migrant
workers with unsolved claims for wages or benefits.22

The day thus allowed for critical reflections on the use of the ICRMW in
order to enhance human rights protection of migrants. Through the atten-
dance of several NGOs from different parts of the world (Asia, Latin America,
North America and Europe), it also created opportunities for civil society
actors to meet and coordinate their projects. At its 11th Session in October
2009, the CMW is holding a Day of General Discussion onmigrant domestic
workers, in light of the 2010 International Labour Conference that will discuss
the need for drafting an international instrument for the protection of
domestic workers.

22 See the Committee’s annual report to the General Assembly, 2006, A/61/48.

committee on migrant workers and the icrmw 113



CMW contribution to the HLD

Following the Day of General Discussion, the CMW decided to adopt a
written contribution to the General Assembly’s HLD. The text of the
contribution was discussed in public meetings during the Committee’s
4th Session in April 2006. The draft text was made public, which allowed
interested organizations to make comments and suggestions for consid-
eration by the Committee.
In its contribution, the CMW notes that migrants are, above all,

human beings with rights, as well as active agents of development.
Therefore, for the Committee, the question of migration must
be approached from a human rights perspective, in conformity with
the Universal Declaration on Human Rights as well as state obliga-
tions under core international human-rights treaties. It should be
borne in mind that the concept of development encompasses not
just economic development, but also entails cultural, social and poli-
tical development. In this context, the Committee observes that
migration stimulates cultural and economic exchanges among nations,
which in turn promote peace and understanding in keeping with the
goals of the UN.
The CMW made recommendations on the following issues:

* dissemination of reliable information both by the states of origin
and of employment about conditions of migration, including by
informing the public about positive contributions of migrant workers
to host countries in order to counter xenophobic and racist tendencies

* control over recruitment agencies
* equality in remuneration and conditions of employment
* protection of migrants’ rights and integration, including through
consular protection, enactment of legislation to protect the human
rights of migrants, training of government officials, establishment of
effective and accessible complaints procedures, facilitation of family
reunification or family visits and providing access to education for all
children of migrant workers

* remedies for violations of migrants’ rights, allowing for payment of
outstanding wages and benefits, including through provision of legal
services and bilateral agreements on access to justice.

* migrants’ contact with the country of origin, for example by providing
voting rights, establishing mechanisms that would take the needs of
migrants into account and, in pursuing temporary migration projects,
ensuring full protection of migrants’ rights
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* measures linked to the return of migrants, including portability of
pensions and social security entitlements.23

Cooperation with other stakeholders

International Labour Organization

Before the drafting of the ICRMW began, the possibility was considered
of elaborating it as an ILO convention rather than a UN human rights
convention. When the General Assembly decided to establish a working
group to elaborate the text, nineteen delegations abstained because
they felt that the Convention should be developed within the context of
the ILO, which, according to its constitution, has a responsibility
for migrant workers.24 During the drafting process, ILO representatives
closely monitored developments, and the drafters benefited from
their input. In recognition of its expertise, the ICRMW, in article 74,
paragraph 5, provides that the ILO shall be invited by the Committee
to appoint representatives to participate, in a consultative capacity, in the
meetings of the Committee. In accordance with paragraph 2 of the
same article, the ILO receives copies of the reports submitted by States
Parties concerned, so it could assist the Committee with its expertise.
ILO representatives have participated in all the CMW sessions so

far. They were consulted on methods of work and shared with the
Committee their experience in examining reports from states under
the ILO migration conventions (Nos. 97 and 143). They also took an
active part in the Committee’s Day of General Discussion and provided
it with advice during the drafting of its written contribution to the
HLD. The ILO regularly provides the Committee with written informa-
tion on the situation of migrant workers in the countries whose
reports are being considered, and may attend the closed meetings in
which the list of issues on the reports are prepared. The ILO is also given
the opportunity to provide comments when the Committee is adopting
its concluding observations on the States Parties’ reports.

23 See note by the Secretary-General transmitting the summary of the discussions of the
Committee on the Protection of the Rights of All Migrant Workers and Members of Their
Families to theHigh-Level Dialogue on International Migration and Development, A/61/120.

24 J. Lönnroth, 1991, The International Convention on the Rights of All Migrant Workers and
Members of Their Families in the context of international migration policies: an analysis of
ten years of negotiation, International Migration Review, Vol. 25, No. 4, pp. 710–36.
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UN agencies and other IGOs

In accordance with article 74, paragraph 7 of the ICRMW, the CMW
also invites representatives of other UN specialized agencies and
organizations, together with IGOs, to attend its meetings. From the outset,
cooperation has been especially fruitful between the Committee and the
IOM. IOM representatives attend all sessions of the Committee, present
information on country situations and in general provide advice and
exchange ideas with the Committee. The UNHCR also cooperates with the
Committee in providing information on country situations when relevant to
its mandate. Other agencies that occasionally attend CMW sessions and
provide information are UNESCO, the World Bank, UNFPA and UNDP.

The Committee has also maintained good contacts with the GCIM,
which was established in December 2003 and finished its work in October
2005 with the presentation of its report on new directions for action on
migration.25 During the informal meeting of the Committee in October
2004, as well as during its 2nd Session in April 2005, discussions took place
between the Committee and the GCIM representative concerning the
importance of the Convention within the context of international migra-
tion. One of the committee members, Francisco Alba, was also a member of
the GCIM, which, of course, facilitated contact between the two bodies.
Nevertheless, the CMW was disappointed with the final report

of the GCIM because it failed to call for universal ratification of the
Convention. By way of reaction, the Committee expressed its concern
about the focus of the report and criticized it for approaching migration
fundamentally from a market perspective and thus increasing the risk that
migrants are considered as commodities rather than human beings. The
Committee further regretted that the report did not specifically support the
Convention and did not call upon all states to ratify or accede to it.

NGOs and national human rights institutions

The CMW would not be able to carry out its work properly without
the continuing support of civil society. NGOs have played and continue
to play a crucial role in promoting the rights contained in the ICRMW
(see Chapter 3). They have also been unwavering in their support
for the Committee and its work. From the inaugural session onwards,
the Committee has had fruitful cooperation with NGOs, which have

25 GCIM, 2005,Migration in an InterconnectedWorld: New Directions for Action, Report of
the Global Commission on International Migration.
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organized themselves in the International Platform on the Migrant
Workers’ Convention, now with seventeen members.26

According to article 74(4) of the ICRMW, NGOs can submit written
information to the Committee, just like UN-specialized agencies and IGOs.
So far, NGOs have provided written information in relation to the considera-
tion of state reports as well as in relation to the Day of General Discussion.
Starting at its first session, the CMW has had regular meetings with

NGO representatives in order to discuss continuing cooperation and to
facilitate the participation of civil society in its work. This has resulted in
an active NGO role during committee sessions, be it through providing
written information, organizing side-events at the session or dialogue
with committee members.
The role of national human rights institutions in committee work has so

far been limited to the examination of States Parties’ reports. Like NGOs,
they are given an opportunity to provide written information and to brief
the Committee orally, first during a closed meeting preceding the session at
which the State Party’s report will be considered, and then in public at the
session in which the report is being examined. So far, the Mexican National
Human Rights Commission, the Egyptian National Council for Human
Rights, the Bolivian Defensor del Pueblo and the Procurador para la
Defensa de los Derechos Humanos of El Salvador, the Ombudsman of
Bosnia and Herzegovina and the Commission on Human Rights of the
Philippines have provided information to the Committee.
At their eighth international conference, held in Santa Cruz (Bolivia)

from 24 to 26 October 2006, the national human rights institutions
agreed to encourage their states to support the CMW and to call for
the ratification and implementation of the Convention.27

Special procedures

The CMW has also endeavoured to establish good working relations
with the special procedures created by the CHR (and continued by the

26 As of June 2009, members included Action Canada for Population and Development,
Amnesty International, Anti-Slavery International, December 18, FIDH, Franciscans
International, HRW, ICMC, International Centre for Migration, Health and
Development, International Movement against All Forms of Discrimination and
Racism, Jesuit Refugee Service, Kav LaOved, Migrant CARE, MRI, National
Employment Law Project, Organisation Mondiale Contre la Torture, PSI, the English
International Association of Lund, Warbe Development Foundation and the WCC.

27 Eighth International Conference of National Institutions for the Promotion and
Protection of Human Rights, Santa Cruz Declaration, 26 October 2006.
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HRC). At its 1st Session, the Committee met with both the Special
Rapporteur on the Human Rights of Migrants, Gabriela Rodríguez
Pizarro, and the Special Rapporteur on the Rights of Non-citizens of
the Sub-Commission on the Promotion and Protection of Human
Rights, David Weissbrodt, in order to discuss cooperation in promoting
the Convention. The current Special Rapporteur on the Human Rights of
Migrants, Jorge Bustamante, participated in December 2005 in the Day
of General Discussion on the link between human rights, development
and migration, and also joined the Committee in its celebrations of
International Migrants Day on 18 December 2005.

Observations for the future

Reform proposals

The human rights-treaty protection system, with its eight core international
human-rights instruments and eight separate treaty monitoring bodies, is
facing increasing calls for reform in order to enhance its effectiveness and
efficiency.28 Many states perceive the periodic reporting obligation as a
burden, as it requires them to present different reports to different treaty
bodies at different times. Concerns have also been raised about possible
divergent interpretations of human rights norms between different treaty
bodies. Other issues raised are lack of reporting by states on the one hand,
and delays in the examination by treaty bodies of reports on the other.
In order to enhance the cooperation and coordination among

them, the chairpersons of treaty bodies have met regularly since 1984,
and on a yearly basis since 1995 (Chairpersons meeting). Since 2002, this
is preceded by a meeting where each treaty monitoring body is repre-
sented by three members (Inter-Committee meeting). The meetings
focus on the harmonization of working methods and enhancing the
work of the treaty bodies. This has resulted in the approval of harmo-
nized guidelines for a common core document, which will form the first
part of each State Party’s report to any treaty monitoring body, followed

28 The International Convention for the Protection of All Persons from Enforced
Disappearance is another human rights instrument establishing a treaty monitoring
body. It has been adopted but is not yet in force. Moreover, the Optional Protocol to the
Convention against Torture entered into force on 22 June 2006; its Sub-Committee on
Prevention met for the first time in February 2007. The Sub-Committee’s mandate is
different to that of the existing treaty monitoring bodies.
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by a treaty-specific report. Further harmonization of working methods
are being discussed, such as a common approach to reservations.
In 2006, the former High Commissioner for Human Rights, Louise

Arbour, published a concept paper entailing a radical approach to treaty
monitoring body reform through the creation of a single, unified, standing
treaty body that would replace the seven existing committees.29 Although
this approach did not meet with strong support from treaty monitoring
bodies nor from many Member States, it gave an impetus and a sense of
urgency to the discussions on ways of enhancing the effectiveness and
efficiency of the existing system. This is resulting in closer coordination
among the different treaty monitoring bodies.
The CMW is perhaps more open than other committees to possibi-

lities of change, as it is not yet firmly rooted in its own methods and
approaches. So far, the CMW has supported treaty monitoring body
reform proposals, especially those that aim at greater harmonization of
working methods. Not rejecting out of hand the suggestion of a unified
standing treaty body and seeing an advantage in mainstreaming the issue
of human rights of migrants, it has nonetheless expressed concern about
the need to secure the specificity of the Convention.

Viability of the ICRMW in the light of stagnating
ratifications and non-reporting

The next few years will showwhether the CMWcanmake the Convention a
vital instrument for protecting the human rights of migrant workers and
members of their families. This does not entirely depend on the Committee,
but also on factors beyond its control.
The first, of course, is the slow rate of ratification of the Convention

and the absence of any major receiving country among the States
Parties. Since the Convention entered into force on 1 March 2003, a
further twenty-one states adhered to it. The accession of Niger in
March 2009 has brought the number of States Parties to forty-one, the
number identified in the Convention as required for expanding the
membership of the CMW to fourteen. It is to be hoped that in light of
the continuing attention to the phenomenon of migration in interna-
tional debate, efforts will increase to promote the Convention as the most

29 HRI/MC/2006/2, concept paper on the High Commissioner’s proposal for a unified
standing treaty body, report by the Secretariat, 22 March 2006.
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comprehensive framework to assist states in carrying out their migration
policies in full respect of human rights.
A second concern is the consideration of initial reports that have

been submitted by States Parties to the Convention. So far, the
Committee has examined eleven initial reports, and a further two are
pending. Twenty-four initial reports are overdue. The Convention can
only be effective in providing protection to migrant workers and
members of their families if States Parties report to the CMW in
order to allow it to scrutinize compliance with their obligations.
Without effective monitoring, the Convention is not a viable instru-
ment. CMW consideration of States Parties’ reports also gives it an
opportunity to provide interpretations of the provisions of the
Convention and to apply these provisions to everyday reality.
Without this, the Convention risks remaining an unfulfilled promise.
A well-functioning monitoring system may also persuade states that so
far have been reluctant to recognize that the Convention and the
Committee’s assistance may be of practical value when dealing with
sensitive migration-related issues, and may help them to respect the
human rights of migrant workers and members of their families, to the
benefit of all involved, including the society of the country of employ-
ment. However, if all States Parties fulfill their reporting obligations,
the Committee may well need additional meeting time in order to
examine all reports.

Conclusion

The balance of the first years of the CMW’s work is rather positive.
The Committee has shown great interest in moving the protection of
migrant workers’ rights forward in the international debate, such as that
on migration and development at the General Assembly’s HLD in 2006
and beyond. The active cooperation of the CMW with both NGOs and
UN agencies and international organizations enhances a broad-based
campaign for the promotion of the ICRMW.
Consideration of the first reports has shown the CMW’s understand-

ing of the practical problems faced by governments in guaranteeing
migrant workers’ rights and its desire to assist governments to achieve
the highest possible standards. The Committee has succeeded in showing
that it is capable of giving concrete guidance to states on how to guar-
antee migrants’ rights in their specific domestic situation. Its practice
also shows that it does not shy away from emphasizing the obligations of
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countries of origin, be it in combating smuggling and trafficking of
migrants, in providing consular assistance to their nationals abroad or
in facilitating the return of their nationals, thus countering an argument
that is sometimes heard that the Convention only imposes obligations on
the countries of employment.
However, perhaps because of the antagonism that the Convention

creates in governmental circles of certain Western receiving countries, it
has taken a while for the Committee to become recognized as a major
player in international migration discussions. For instance, the Committee
was not invited to contribute to the first Global Forum on Migration and
Development that was held in July 2007 in Brussels. The organizers of the
second Global Forum, which was held in October 2008 in the Philippines,
have, however, not only invited a representative of the Committee to attend
the Forum, but have also solicited the Committee’s contribution into the
background paper for the roundtable on migration, development and
human rights.30 It is to be hoped that this development will continue and
that the Committee will be recognized as the expert body on the human
rights-based approach to migration, and that its guidance will be accepted
also by those states that are not a party to the Convention.
In order for the CMW’s potential to be realized, a wider acceptance of the

Convention by states of origin, of transit and of employment is required.
Although the Committee can assist states in complying with the Convention,
only when the rights enumerated therein are supported by a broad basis in
society can its implementation be successful and can it provide effective
protection to migrant workers and members of their families.

30 The Committee’s proposal to the Global Forum is being published as part of the
Committee’s annual report (A/63/48).
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5

Migrants’ rights in UN human rights
conventions

isabelle slinckx

Introduction

TheUNhas developed a number of international human rights conventions
that many states have ratified, thus committing themselves to respect the
rights these conventions set out. These core human rights conventions
derive directly from the Universal Declaration of Human Rights and the
rights universally recognized as benefiting ‘all human beings’. The last of
these, the ICRMW, is the most poorly ratified of all, with only forty-one
States Parties. But the many states that have not ratified the Convention to
date are bound by some or all of the other six conventions. These states
often argue that migrants are sufficiently protected by their provisions and
that there is therefore no need to ratify the ICRMW.
To what extent are migrant workers’ rights effectively protected by the

six other UN human rights conventions? Is the ICRMW really unneces-
sary in the international human rights framework?What protection does
the UN human rights system give to migrants and how is it implemen-
ted? What are the gaps? These questions are at the heart of this chapter,
which aims to clarify the place of migrant workers’ rights in the overall
UN human rights framework. It is based on a UNESCO-sponsored
research project undertaken jointly by December 18 and the ICMC,
which included the study of all country-specific conclusions and recom-
mendations, those issued by the six treaty monitoring bodies supervizing
the implementation and those by the States Parties, of conventions other
than the ICRMW, from 1994 to 2005.1

1 The research was conducted electronically through the public UN High Commissioner
for Human Rights Treaty Bodies Database. The phrase ‘migrant workers’ seldom appears
as such in treaty monitoring body conclusions, thus broader and related concepts were
used, including ‘migrant/migration’, ‘work’ (in order to also cover overseas, irregular,
foreign or undocumented worker), ‘minorities’, ‘alien’, ‘unaccompanied’, ‘national/

122



Today, analysis of the protection level granted to migrants by the main
human rights conventions is even more purposeful. They offer a frame-
work of rights that should be the basis for the numerous migration
management processes currently open at regional and UN levels. In
September 2006, the HLD took place in New York. It gathered states,
UN agencies, funds and programmes and the IOM to discuss the multi-
dimensional aspects of international migration and development in
order to identify appropriate ways and means to maximize its develop-
ment benefits and minimize its negative impacts.2

While hearings were held to air civil society’s views, many NGOs and
migrant groups and some trade unions have advocated for a rights-based
approach to these debates, criticizing the fact that they would often focus
on the positive economic aspects of migration rather than on the human
side of it. This view is shared by the OHCHR, which recently developed
position papers and forward-looking research documents arguing that a
rights-based approach should be at the centre of these discussions.3 Louise
Arbour, former High Commissioner for Human Rights, summarized this
need in these words: ‘Managing migration flows effectively requires an
understanding that migrants are not simply agents of development, but
human beings with rights which states have an obligation to protect.’4

Applicability of UN human rights system to migrant workers

The human rights contained in the seven main human rights treaties of the
UN apply, in principle, to all human beings, given that they apply to all
persons under the jurisdiction of States Parties, i.e. on their territory. This is
ensured through a reminder in their introduction reiterating that the
Universal Declaration of Human Rights proclaims that all human beings
are born free and equal in dignity and rights and that everyone is entitled to
all the rights and freedoms set out therein, without distinction of any kind,
in particular as to race, colour or national origin. There are, however, some
exceptions to this principle where rights are restricted to nationals.

citizen’ (to identify treatment of ‘non-nationals’ and ‘non-citizens’) and ‘foreign’. Only
relevant entries were retained for the study.

2 See UN General Assembly Resolution A/60/490/Add.3 of 16 December 2005.
3 See OHCHR, 2006, Key OHCHR Messages Geneva, Switzerland, OHCHR; and OHCHR,
2006, Migration and Development: A Human Rights Approach, Geneva, Switzerland,
OHCHR.

4 High-level panel in preparation of the High Level Dialogue of the General Assembly on
Migration and Development, comments by the High Commissioner for Human Rights,
Louise Arbour, Geneva, 4 July 2006.
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Although these do not excludemigrant workers from the protection granted
by theUNhuman rights conventions, they do limit this protection in certain
cases. In addition, the committees monitoring the implementation of the
UN conventions in the States Parties have developed a ‘case-law’ explicitly
or implicitly including migrant workers in many areas of protection.

Treaties

The core UN human rights treaties are currently the ICERD (1965), the
ICCPR (1966), the ICESCR (1966), the CEDAW (1979), the CAT (1984),
the CRC (1989) and the ICRMW (1990).
While the ICRMW aims specifically at the protection of migrant

workers, the other six apply to migrants as well. This is of particular
relevance when looking at the ratification rate: to date, only forty-one
countries have ratified the ICRMW; by contrast, 125 states have ratified
the other six instruments.5 One can therefore conclude that the applic-
ability of these treaties to migrant workers and their families offers them
protection in states that have not ratified the ICRMW.
Moreover, several treaties explicitly state that the rights recognized are

to be applied to non-nationals – and hence to migrants – through the
strong non-discriminatory clauses prohibiting distinctions of any kind,
including grounds such as race, colour, language, national, ethnic or
social origin (articles 2(1) and 26 of the ICCPR; article 2(2) of the
ICESCR; article 2(1) of the CRC). Strong language can also be used –
such as ‘every human being’ – to refer to individuals who shall enjoy
rights such as the right to life, freedom of association, protection of the
family (articles 6, 22 and 23 of the ICCPR) or to state the ‘right of
everyone’ to, for example, social security or adequate standard of living
(articles 9 and 11, respectively of the ICESCR). The Convention on the
Elimination of Racial Discrimination (CERD) is, of course, devoted to
categories that are discriminated against on racial grounds, as stated in
its article 1(1) describing racial discrimination.6 All rights it provides for

5 ICMC, 2006, Strengthening Protection of Migrant Workers and their Families with
International Human Rights Treaties; A Do-It-Yourself Kit, Geneva, Switzerland,
ICMC, p. 22.

6 Article 1.1 of the CERD states: ‘In this Convention, the term “racial discrimination” shall
mean any distinction, exclusion, restriction or preference based on race, colour, descent, or
national or ethnic origin which has the purpose or effect of nullifying or impairing the
recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental
freedoms in the political, economic, social, cultural or any other field of public life.’
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can therefore clearly be extended to migrant workers as they are to be
applied ‘without distinction as to race, colour, or national or ethnic
origin’.7

The conclusions reached by the expert committees on examination of
state reports (see below) sometimes mention the article that is the legal
basis for the conclusion; this gives an interesting indication of the kind of
issues mentioned in relation to violations of human rights of migrants
and situations of concern. These issues are:

* equality before the law (article 3 of the ICCPR)
* prohibition of slavery, forced labour and traffic in persons (article 8 of
the ICCPR; article 35 of the CRC; article 6 of the CEDAW) and
protection against all forms of sexual exploitation and sexual abuse
(article 34 of the CRC)

* right to freedom of movement and to leave any country, including
one’s own, and to return (article 12 of the ICCPR)

* right to work and enjoyment of just and favourable conditions of work
(articles 6 and 7 of the ICESCR)

* right to form trade unions and join the trade union of one’s choice
(article 8(1) of the ICESCR)

* best interest of the child (article 3 of the CRC)
* birth registration and right to acquire a nationality (article 7 of the
CRC)

* non-refoulement clause8 (article 3 of the CAT).

The UN Special Rapporteur on the Human Rights of Migrants, who
visits countries and is entitled to receive individual complaints and
general information for all Member States, should also be mentioned.

7 Examples of rights provided thereby include equal treatment before the tribunals; right to
security of person; political rights; right to freedom of movement and residence; right to
nationality; right to freedom of thought, to peaceful assembly and association; right
to work; right to just and favourable conditions of work and other labour rights;
right to housing; right to public health, medical care, social security and social services,
etc.

8 This clause aims at avoiding the danger of being subjected to torture in the country to
which the individual concerned is being expelled, returned or extradited. The principle
was officially enshrined in the 1951 Convention relating to the Status of Refugees: ‘No
Contracting State shall expel or return (“refouler”) a refugee in any manner whatsoever to
the frontiers of territories where his life or freedom would be threatened on account
of his race, religion, nationality, membership of a particular social group or political
opinion.’
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Monitoring mechanisms and their working methods

Each treaty provides for the setting up of a committee of independent
experts tasked with the supervision of the implementation of the respec-
tive treaty. These committees are known as treaty monitoring bodies.
The treaty monitoring body system is a unique monitoring mechanism,
as governments voluntarily accept to have independent experts scruti-
nize their human rights records through submitting periodic reports on
their performance in the implementation of the provisions of the treaties
they are parties to (see Chapter 4, Table 4.1 at p. 104).
The supervision can be done through the reporting procedure described

above, but also through other mechanisms such as the examination of indi-
vidual complaints (with the exceptions of the ICESCR andCRC,which do not
provide for it). Even thoughmany complaints have beenmade regarding non-
nationals, they overwhelmingly relate to asylum issues and generally are not
specific to migrant workers9 (such as removal orders for rejected asylum
seekers and detention issues under the CAT; discrimination in employment
and access to services and racist speechunder the ICERD; family issues and ill-
treatment by police forces under the ICCPR). The Karakurt v. Austria case10

about participation in work councils for non-EU nationals is a good example
of a case that would fall within the remit of the ICRMW. The CEDAW
protocol allowing for individual complaints only entered into force in 2000,
and none of the few communications made are related to migration issues.
Regarding the ICRMW, the mechanism has not yet entered into force as the
ten statements by States Parties required have not yet been reached.
This system is under review since the Secretary-General presented the

document, Strengthening of the United Nations: An Agenda for Further
Change. The aim is to simplify reporting by states in order to relieve the
reporting burden. The debate has focused on treaty monitoring body
working methods and various report models, but no agreement has been
reached so far (see Chapter 4).
Each treaty monitoring body has developed guidelines on the drafting

of state reports.11 They rarely specifically refer to reporting on migrants,

9 For research on this issue, see www.bayefsky.com/themes/aliens_general_jurisprudence.
pdf; and www.bayefsky.com/themes/work_conditions_jurisprudence.pdf [both last
accessed 16 April 2009].

10 Communication 965/2000, Karakurt v. Austria, CCPR/C/74/D/965/2000 (4 April 2002)
at paragraphs 3.1–3.2, 3.4, 7.5, 8.2–8.4, 9 and 10.

11 Compilation of guidelines on the form and content of reports to be submitted by States
Parties to the international human rights treaties: report by the Secretary-General (HRI/
GEN/2/Rev.2), 7 May 2004.
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mainly using the general language of ‘non-nationals’ or including
migrants in the vulnerable or disadvantaged groups. TMBs also regularly
issue ‘General Comments’ or ‘General Recommendations’. These are
interpretative comments of the articles of the conventions or of general
principles, some of which relate to migrant issues.

* The CCPR, in its General Comment No. 15 on ‘The Position of Aliens
under the Covenant’ (1986), states that ‘the enjoyment of Covenant
rights is not limited to citizens of States Parties but must also be
available to all individuals, regardless of nationality or statelessness,
such as asylum seekers, refugees, migrant workers and other persons,
who may find themselves in the territory or subject to the jurisdiction
of the State Party’. This statement was recalled in General Comment
No. 31 (paragraph 10) on ‘The Nature of the General Legal Obligation
Imposed on States Parties to the Covenant’ (2004).

* The CESCR issued General Comment No. 14 on ‘The Right to the
Highest Attainable Standard of Health’ (2000), where it affirms that
‘States are under the obligation to respect the right to health by, inter
alia, refraining from denying or limiting equal access for all persons,
including prisoners or detainees, minorities, asylum seekers and illegal
immigrants, to preventive, curative and palliative health services’ (article
34). In its General Comment No. 6 on ‘The Equal Right of Men and
Women to the Enjoyment of All Economic, Social and Cultural Rights’
(2005), it stated that ‘refugee or migrant status is one of the grounds of
discrimination of women in the equal enjoyment of their human rights’
(paragraphs 5 and 10). In General Comment No. 18 on ‘The Right to
Work’ (2005), a special paragraph was dedicated to ‘migrant workers and
the right to work’ (paragraph 18).

* The CEDAW issued General Recommendation No. 21 entitled
‘Equality in Marriage and Family Relations’ (1994), in which it men-
tions explicitly the right of migrant women to have their family join
them (article 15).

* CRC General Comment No. 3 on ‘HIV/AIDS and the Rights of the
Child’ (2003) insisted on the special vulnerability of some categories of
children, including migrant, minority, indigenous and street children. In
General Comments Nos. 6 on ‘Treatment of Unaccompanied Children’
(2005) and 7 on ‘Implementing Child Rights in Early Childhood’ (2005),
the CRC insisted on the need to give particular attention to the most
vulnerable groups of young children and to those who are at risk of
discrimination, including children from migrant families.
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* CERD General Recommendation No. 30 on ‘Discrimination against
Non-citizens’ (2004) gives a special place to migrants, refugees and
asylum seekers and considers that any differential treatment based on
citizenship or immigration status is discriminatory.

* The CAT adopted only one General Comment on ‘Conditions for
Filing Complaints With Respect to Implementation of Article 3’
(1997), which concerns non-refoulement. The text does not mention
migrant workers but is obviously applicable to undocumented
migrants to be deported.

In conclusion, migrant workers are clearly included in the most vulner-
able groups by the treaty monitoring bodies. This is a part of the evolution
and the extension of the protection mandate of the UN, with migrant
status being added to more classical grounds of discrimination such as
race, colour, language, religion, political and other opinion, national or
social origin, property, birth, age, ethnicity, disability and marital status.
How does this protection, however, relate to the protection that is speci-
fically elaborated in the ICRMW to respond to migrants’ specific needs?

Place of migrants’ rights in UN human rights system

This section details the migrants’ rights issues identified by the various
treaty monitoring bodies together with the protection responses they
give, including a series of case studies, and then analyzes the gaps in this
protection, finally presenting the added value of the ICRMW.

Concerns about human rights of migrants as identified by treaty
monitoring bodies

Some cross-cutting issues and clusters of rights are examined by several
of the treaty monitoring bodies. The main common concerns are traf-
ficking, discrimination, deportation, working conditions, irregular
migrants and post-9/11 anti-terrorist measures. On the other hand, an
overlap can be noted in treaty monitoring body conclusions due to the
lack of mainstreaming of migrant issues.

International Convention on the Elimination of All Forms
of Racial Discrimination

The CERD notes with concern the re-emergence of racist attitudes of host
populations towards foreigners in general and asylum seekers and immi-
grants in particular, such as insulting political speech; ill-treatment and
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violence; expression of prejudices in the media; violent attacks against
ethnic minorities by neo-Nazi gangs, etc. The principles of equality before
the law and equality in the exercise of the rights and freedoms between
nationals and non-nationals should be ensured. Legislative and law-
enforcement actions to be taken are: prohibit discrimination on grounds
of colour, racial or ethnic origin and nationality; criminalize violence
against members of national, ethnic or racial minorities and religious
groups; prohibit racist organizations; consider racial discrimination as
an aggravating circumstance for other offences; provide for redress for
acts of racial discrimination; set up monitoring centres on racism and
xenophobia; and organize education and promotion of multiculturalism.
The Committee notes with concern the length of administrative detention
and incidents and allegations of excessive use of force, vexatious conduct
and ill-treatment by law-enforcement officials. In these cases, the state
must ensure that a proper investigation is carried out and accompanied by
sanctions. Awareness-raising actions should be undertaken to sensitize the
police and the judiciary, eradicate racial prejudices and train them to
address complaints of racially motivated crimes. International human
rights standards should be respected as regards due process.
Discrimination against migrants is noted in the areas of education,

housing, access to public services, land property and social security ben-
efits, as well as discrimination between migrants according to the kind of
work they perform or their nationality. States should ensure that foreign
workers enjoy the same labour protection as national workers especially as
regards minimum protection against poor working conditions and low
wages and proper representation of ethnic minority groups in the labour
market, with special focus on women. The Committee is concerned about
the enjoyment of fundamental rights by non-citizens, especially the right
to security of person and economic, social and cultural rights. The impact
of immigration law, or any legislation having implications for foreigners,
should be assessed in the light of the ICERD. The Committee notes that in
some cases the large influx of immigrants and refugees from neighbouring
countries might result in implementation difficulties.
The Committee is particularly concerned that undocumented workers

as well as trainees and domestic workers, do not always enjoy all rights
and are more likely to suffer ill-treatment. Generally, states should
prohibit retention of passports by employers, control recruitment agen-
cies, provide for the possibility for irregular workers to lodge complaints
in case of infringement and ensure sanctions for employers who recruit
undeclared workers. The Committee encourages regularization of
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undocumented migrant workers, in order to facilitate the implementa-
tion of ICERD provisions on persons without status.
Even if the Committee recognizes that political rights can legitimately

be limited to citizens, it considers that the right to vote and to stand for
local elections should be granted at least to long-term residents in view of
facilitating integration. States should facilitate the acquisition of citizen-
ship to avoid statelessness, and make sure that even stateless persons
fully enjoy their economic, social and cultural rights. States should also
pursue the effective implementation of measures to facilitate the integra-
tion of foreigners, such as services and information in their own language
and financial support to organizations for the integration of immigrants.
The list of occupations restricted to citizens should be reduced.
Regarding family reunification, the right to family life should be guar-

anteed to all persons without distinction; migrants should have the right to
have their children join them. Access to education for children of undo-
cumented workers is important, as well as the integration of these children
without loss of ties to their culture of origin. Regarding post-9/11 anti-
terrorist measures, the Committee recalls that states should ‘ensure that
measures taken in the struggle against terrorism do not discriminate in
purpose or effect on grounds of race, colour, descent or national or ethnic
origin’12 and should prohibit indefinite detention without charge or trial.
Expulsion of foreigners suspected of constituting a threat to national
security needs to be balanced with human rights obligations.
An example of positive aspects underlined by the CERD is the enact-

ment of Decree Law 251/2002 by Portugal on 22 November 2002 which,
inter alia, establishes the Advisory Board for Immigration Affairs, tasked
with ensuring the participation of associations that are representative of
immigrants, employers’ associations and social solidarity institutions in
the elaboration of policies promoting social integration and combating
exclusion.13 The CERD also welcomed with satisfaction the ratification
of the ICRMW by Bolivia.14

International Covenant on Civil and Political Rights

The two most frequent subjects of concern for the CCPR regarding
migrants’ rights are detention, especially its duration and conditions,
and deportation of aliens, in particular the use of excessive force. The
Committee has identified obligations for states, such as to allow hearings

12 See CERD General Recommendation No. 20, March 2002.
13 Portugal, 2004, CERD/C/65/CO/6. 14 Bolivia, 2003, CERD/C/63/CO/2.
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and appeals with clear rules against administrative decisions of deporta-
tion (even for migrants in an irregular situation); to allow access to
human rights organizations and legal advice; and to respect the principle
of non-refoulement.
Another focus is ill-treatment or harassment of foreigners by law-

enforcement officials. In this respect, recommendations deal with train-
ing in human rights for law-enforcement officials; a clearer definition of
the powers of control of immigration officers at borders; (prompt)
investigations; and independent mechanisms to deal with individual
complaints. Women migrants are mentioned almost exclusively in rela-
tion to trafficking, with a focus on fighting and prosecution. Migrant
children are also mostly mentioned in relation to trafficking and forced
labour. The Committee also notes with concern the difficulties for large
groups of migrant children, whose parents are non-citizens, to access
citizenship and birth registration, which can affect the enjoyment of their
political rights and their access to education.
Measures targeting increasing xenophobia and hate speech should be

adopted. National legislation and/or the constitution should guarantee
equality and prohibit discrimination. Various forms of discrimination in
the access to the rights guaranteed in the Covenant affecting non-citizens
in general and undocumented migrants in particular are of concern to
the Committee: access to civil and political rights; freedom of expression;
freedom of association (mostly regarding trade unions) and freedom of
movement (restrictive practices regarding residence permits; obligatory
exit visa; confiscation of identity documents by employers; long waiting
periods for family reunification, etc.).
The examination by the Committee of post-9/11 impacts on immi-

grants leads it to the reassertion that the fight against terrorism cannot be
a source of abuse. A foreigner regarded as a threat to state security
because of a suspicion of terrorism must have the opportunity to chal-
lenge an expulsion measure if they may be exposed to a violation of their
rights in the country of return, and should not be returned to a country
where they face a risk of torture. The Committee recalls that the rights to
privacy and freedom of expression of foreigners or people of foreign
extraction must be guaranteed.
An example of positive aspects in states’ behaviour, which the Committee

usually ‘notes with satisfaction’ or ‘welcomes’, is the fact that children of
irregular immigrants are entitled to education and medical care.15

15 Belgium, HRC, 1998, CCPR/C/79/Add.99.
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International Covenant on Economic, Social and Cultural Rights

The main focus of the CESCR is on terms of employment (minimum
wage, health and maternal benefits, pension benefits, unemployment
benefits, safe working conditions, access to trade unions and work
councils, etc.). States should notably provide for: sanctions for employers
who fail to observe the terms of employment and the safety regulations;
compensation for victims of violations; prohibition of confiscation of
identity documents by employers; freedom for foreign workers to change
employer for the legal duration of their stay and to seek new employment
on expiration of their contract; regular and independent labour inspec-
tions; and trade union rights with access to positions of responsibility.
Specific sectors with a high density of undeclared work where legal
protection is likely to be incomplete should be targeted, such as domestic
work, hotel and catering, agriculture, textile, cleaning and building
industries. In this respect, the Committee welcomes bilateral agreements
for granting of temporary work permits to seasonal workers in order to
give them legal status and to protect them from exploitation. It also
recommends that states control whether or not employers treat migrant
workers in conformity with ILO standards.
Another issue is discrimination in the enjoyment of economic, social

and cultural rights affecting migrant workers in the areas of housing,
access to work, employment, education and social security schemes. In
that regard, the Committee welcomes the enjoyment by undocumented
workers of basic social services, good working conditions, health care and
education, but notes that in general the protection they enjoy in the area
of welfare is very limited. It therefore welcomes measures taken to
regularize their situation. The Committee notes with satisfaction the
efforts made in view of the integration of foreign workers and immi-
grants in general by the adoption of various steps, such as educational
measures, to combat the emerging trend of xenophobia and racism;
instruction in the mother tongues of immigrants; and support for their
cultural associations. Clear legislation providing for naturalization with-
out discrimination for all foreigners is necessary. States should develop
indicators for measuring racial discrimination and adopt criminal mea-
sures to combat all forms of discrimination, especially by police, law-
enforcement officials and employers. The Committee also expresses its
concern about the high rates of unemployment in European countries.
The Committee carries out a detailed analysis of the phenomenon of

emigration. The causes it identifies include deficient management of the
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country’s economy, growing poverty and unequal distribution of wealth
resulting in constraints on the enjoyment of economic, social and cul-
tural rights. It expresses concern at the fact that emigrants are often
skilled and semi-skilled workers whose massive emigration can have a
constraining influence on the enjoyment of rights in the country of
origin. Other consequences of massive emigration on the society of
origin can be family disintegration, abandoned children and juvenile
delinquency. The feminization of emigration too often means humilia-
tion, hardships and violence for emigrant women. Countries of origin
should therefore give pre-departure information to potential migrant
workers about their rights and the possible difficulties to be faced abroad.
On trafficking, recommendations specific to the ICESCR regard

mainly the protection of victims: avoidance of double victimization
owing to the lack of sensitization of officials and the judiciary; possibility
of claiming redress; and guaranteeing that no expeditious expulsions
without procedural safeguards are carried out. Migrant children are
mentioned, on the one hand, in connection with trafficking for purposes
of labour, domestic work and sexual exploitation and, on the other hand,
in connection with access to education, health services and protection
from discrimination when they are undocumented. States should review
laws or policies that result in split families.
The positive aspects underlined by the Committee most often concern

the ratification of ILO conventions Nos. 97 and 143 or the adoption and
enforcement of legislation on trafficking. An example of a positive aspect
is the National Sanitary Plan (PSN, 2003–2005) adopted in Italy, whose
coverage was extended to irregular immigrants so that they can receive
preventive medical treatment as well as urgent and basic treatment.16

Convention on the Elimination of All Forms
of Discrimination Against Women

Trafficking and sexual exploitation of migrant women are by far the
main subjects of concern of the Committee on the Elimination of
Discrimination Against Women (CEDAW). The Committee considers
the vulnerability of women to traffickers as being mainly rooted in the
poor economic situation in countries of origin, and recommends
women’s economic empowerment as a solution. The measures suggested
to combat trafficking include awareness-raising campaigns; definition
of sexual exploitation and trafficking in Criminal Codes as a serious

16 Italy, ECSR, 2004, E/C.12/1/Add.103.
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offence; international, regional and bilateral cooperation between coun-
tries of origin, transit and destination; adoption of comprehensive
national strategies covering prevention, prosecution and rehabilitation
aspects; and regulation and limitation of the commercial sex trade. There
is a focus on the protection of victims with measures for return, rehabi-
litation and social reintegration; short-term residence permits for the
duration of the investigation and proceedings; adequate protection for
victims who do not testify; elimination of legislation that penalizes
victims or exacerbates their situation in any way; facilitation of entry
into other occupations in the formal labour market; training of border
police and law-enforcement officials to recognize and provide support to
victims; prosecution and punishment of offenders including corrupt
officials, etc.

The Committee notes the feminization of migration, whether of high-
skilled workers (in the health sector) or low-skilled (entertainers and
domestic helpers). The causes of feminine migration are perceived as
political instability, economic liberalization and free-trade agreements
that lead to general poverty, to the economic marginalization of women
and to a deterioration of the structure of society. States of origin should
take measures to help ensure the human rights of women migrants, such
as making the issue of exit visas conditional on obtaining a proper
employment contract; opening consular offices in receiving countries;
fighting illegal employment agencies; giving information before depar-
ture, notably to reduce the risk of trafficking; providing for the manda-
tory registration of emigrants and insurance coverage in origin countries;
taking action to protect jobless and disabled returnees; seeking bilateral
agreements with receiving countries; and keeping data on abuse of
nationals abroad and having mechanisms to respond to those abuses.
In order to ensure the full enjoyment by migrant women of their rights

under the CEDAW, receiving countries should put in place information
programmes about the availability of various social and education ser-
vices, legal remedies, language classes, etc. Social programmes should be
designed to address the needs of vulnerable groups such as migrant
women and should include culture- and gender-sensitive measures
with assistance targeting especially access to areas where they are faced
with discrimination: education, employment, healthcare, housing,
administration and social protection. Migrant women are faced with
multiple discrimination on the basis of gender and ethnic and religious
background both in society at large and in their communities. Effective
measures should be taken by receiving countries to promote women’s
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rights over discriminatory cultural practices and patriarchal attitudes
such as forced marriage, and to provide access to legal and administrative
remedies in cases of violence and abuse. Gender aspects should therefore
be included in immigration law in order to eliminate discrimination and
gender bias; for example, an independent right of residence should be
accessible for foreign spouses in the event of separation, as a residence
right depending on their marriage could constitute a deterrent to seeking
separation or divorce if they experience domestic violence.
To guarantee the respect of labour rights, minimal conditions should be

enforced such as a standard labour contract with minimum wage; protec-
tion against abuse; access to social security and employment benefits,
including paid maternity leave; and compensation on leave because of
criminal proceedings against the employer. Categories of migrant women
workers whose working and living conditions are particularly precarious
and who are particularly at risk of abuse are undocumented migrant
women in general, domestic workers and women working in the tourist
industry, free trade zones and maquiladora industries.

The positive aspects underlined by the Committee mainly cover rati-
fication of the UN Convention against Transnational Organized Crime
and its protocols: Protocol to Prevent, Suppress and Punish Trafficking
in Persons, Especially Women and Children; and Protocol against the
Smuggling of Migrants by Land, Sea and Air.

Convention against Torture, and Other Cruel, Inhuman
or Degrading Treatment or Punishment

The main concern regarding migrant workers of the Committee against
Torture is the excessive use of force and discriminatory practices by the
police when dealing with foreigners in general. To counter those practices,
recommendations are made regarding training on issues concerning
human rights and the CAT, an independent mechanism for following up
complaints as well as quick investigation, legal assistance for the victims
and widely applicable civil procedures for damage. The Committee notes
with concern the low rate of prosecution and conviction in ill-treatment
cases. Migrant-related issues in CAT conclusions are mostly to be found in
concluding observations on European countries. Most are common with
other Committees, but they are more detailed under the CAT.
On the specific issue of detention prior to removal, the Committee is

concerned about the excessive length of detention – especially for unac-
companied minors and for unenforceable expulsions – and about deten-
tion in places such as police stations or prisons that lack adequate
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facilities, good hygiene and recreational activities to ensure the physical
and psychological integrity of all individuals accommodated. Family
reception centres should be set up for families with children. Migrants
should always be separated from convicted criminals. An independent
mechanism is needed to monitor the conditions of detention. Training
on issues arising under the CAT should be given to private security
companies providing security to certain detention facilities. The State
Party should ensure that all individuals under its jurisdiction are guar-
anteed fair treatment at all stages of the proceedings, including an
opportunity for effective, independent and impartial review of decisions
of expulsion, return or extradition, as well as official legal representation
and consular access.
Regarding removals, the absolute nature of the protection of article 3

of the CAT on the principle of non-refoulement (prohibition of deporta-
tion for individuals facing torture if returned to their own country)
should be recognized in domestic legislation. Other principles to be
enshrined in national legislation are the prohibition of ill-treatment
and excessive force during enforced expulsion; the prohibition of returns
of long-term residents with most of their ties in the receiving country or
to a country with which the returnee has no significant ties; the prohibi-
tion of involuntary sedation; the provision of appeals with suspensive
effect if a fear of torture in the destination country is alleged; the provi-
sion of complaint facilities against law-enforcement officers and employ-
ees of private security companies; medical examinations before and after
removals, etc.
As far as trafficking is concerned, the measures promoted by the CAT

regard in particular the adoption of legislation on criminalization, pro-
secution and punishment of the perpetrators.
An example of positive aspects is the adoption by Austria of the

Criminal Procedure Reform Act and the amendments to the Code of
Criminal Procedure, with new provisions regarding the right of the
defendant to be assisted by an interpreter; the issuing of an information
sheet on their rights for detainees in twenty-six different languages; the
new measures taken to improve conditions of detention; the new regula-
tions on deportation procedures banning the use of any means blocking
the respiratory system; and providing for the medical examination of the
alien prior to the flight.17

17 Austria, 2005, CAT/C/AUT/CO/3/CPR.1.
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Convention on the Rights of the Child

Regarding trafficking, recommendations specific to the Committee on the
Rights of the Child are to further study the causes, nature and extent of
various forms of trafficking of children (sexual exploitation, domestic
service, bonded labour, slavery, use as camel jockey or transnational
adoption); access to healthcare and psychological assistance; reunification
with families; cooperation and assistance from UNICEF and IOM; train-
ing of law-enforcement officials, social workers and prosecutors on how to
monitor, receive, investigate and prosecute reported cases of sexual abuse
in a child-sensitive manner; andmeasures to raise awareness of the issue in
communities of origin. Poverty or abandonment by parents are the main
causes of vulnerability of children to trafficking. The Committee lists the
international instruments to be ratified (UN Convention against
Transnational Organized Crime (CTOC) and its protocols; Optional
Protocol to the Convention on the Rights of the Child on the Sale of
Children, Child Prostitution and Child Pornography).
All legislation, political, judicial and administrative decisions and

programmes and services that have an impact on non-national children,
especially vulnerable groups such as refugee and migrant children,
should be in line with the general principle of non-discrimination, on
grounds of race, national or ethnic origin, among others. This is even
more so for immigration law and expulsion procedures. The Committee
generally recommends that the best interest of the child is integrated in
all legislation and measures concerning children and that consideration
is given to their views. It notes the persisting disparities in the enjoyment
of economic, social and cultural rights (social welfare, education and
housing) for non-national children, migrant children, especially undo-
cumented, undeclared seasonal workers, minority children and refugee
and asylum-seeking children. States should also make education com-
pulsory and should strengthen measures to address the problem of high
drop-out and repetition rates of migrant children. Both education and
social services are often accessible de facto but not de jure to irregular
immigrant children and unaccompanied children, notably in Europe.
The Committee is concerned with restrictive citizenship laws, the slow

pace of naturalization and problems of documentation for non-
nationals. States should ensure birth registration for all children, includ-
ing those of undocumented migrants, even when they are not entitled to
nationality, to avoid statelessness and to ensure full enjoyment of rights.
Procedures for applying for a residence permit should be short, and
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family reunification should be dealt with in a positive, humane and
expeditious manner. The possession of a residence permit should never
be a precondition for access to social services. Concerning child labour
and economic exploitation of migrant children, the Committee notes
with concern that migrant children are more often employed in clandes-
tine work (mostly agriculture and domestic work) or illegal activities
than other children. It recommends that studies on children engaged in
hazardous work be carried out and that states ratify ILO Convention No.
138 on Minimum Age for Admission to Employment.
Concerning labour emigration, especially of women, the Committee

notes that parents often leave children behind with relatives or in institu-
tions. Children experiencing family breakdown following the emigration
of one or both parents are more often subject to abuse and exploitation.
In this context, bilateral agreements are an important tool for reciprocal
enforcement of maintenance orders or for allowing mothers to take their
children, as well as programmes and specialized services to assist care-
givers in order to limit the institutionalization of children of migrant
workers in orphanages or similar institutions. The Committee also draws
attention to the impact of emigration of professionals such as special
education teachers or health workers, who are essential to the imple-
mentation of the rights of children.
Another subject of concern is detention and deportation, especially of

unaccompaniedminors. States shouldmake sure thatminors are effectively
returned to their family or to social welfare agencies in their country of
origin. Examples of concerns of the Committee in this area are the lack of
adequate structures with health and education facilities; lack of an efficient
refugee status determination and of operational guidelines on the return of
separated children; absence of legal representation and of possibilities to
speedily challenge the detention; insufficient child participation in the
procedure; lack of trained personnel for interviews and in the juvenile
justice system; no guarantees of physical safety; prolonged detention; and
the lack of an independent structure tomonitor the conditions of detention.

Case studies

This section reviews migration occurrences in a number of countries,
selected according to the importance of the migration issue and to their
good reporting record. The examples indicate that, even if migration is
undoubtedly a pressing issue in these countries, the range of issues
covered over the 1994 to 2005 period is limited.
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For Morocco and the Republic of Korea, the main concerns regarding
the enjoyment of rights by migrants have been identified, and this is in
itself an encouraging sign, although the analysis is certainly not as
profound as it would have been if a report had been submitted to and
examined by the CMW. In addition, the focus is limited to a few burning
issues such as trafficking, labour rights and ill-treatment.

Morocco

Migrant-related issues are:18

* trafficking (CEDAW)
* lack of equality in law and access to court for foreigners (CERD)
* police brutality and deportation to Ceuta and Melilla of unaccompa-
nied minors who try to emigrate to Spain (CRC)

* immediate expulsion of an alien deemed to be a threat to state security,
even if they may be subjected to torture or ill-treatment or sentenced
to death in the receiving country (HRC).

Republic of Korea

Migrant-related issues are:19

* new immigration regulations facilitating the attainment of permanent
residence status and access to school for undocumented children (CERD)

* persisting vulnerability and discrimination in the enjoyment of rights
for undocumented workers, notably security of person, social services
(CERD, CRC) and education for children (CRC)

* trafficking of foreign women for prostitution into the state (CERD)
* discrimination in working conditions and safety at work between
nationals and non-nationals (CERD and CESCR).

Sweden

For Sweden20 and, more generally, for Western countries, conclusions
tend to focus on detention and expulsion issues, especially taking into

18 CEDAW A/58/38 (Part II), paragraphs 137–83, CERD/C/62/CO/5, CERD/A/49/18,
paragraphs 209–31, CRC/C/15/Add.211, CCPR/CO/82/MAR.

19 CERD/C/63/CO/9, CERD/C/304/Add.65, CERD/C/304/Add.12, ESCR E/C.12/1995/3,
ESCR E/C.12/1/Add.59, CRC/C/15/Add.197.

20 CAT/C/CR/28/6, CCPR/C/79/Add.58, CCPR/CO/74/SWE, CEDAW A/56/38, para-
graphs 319–60, CERD/C/64/CO/8, CERD/C/304/Add.103, CERD/C/304/Add.37, A/
49/18 paragraphs 181–208, CESCR E/C.12/1/Add.70, CRC/C/15/Add.248, CRC/C/15/
Add.101.
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account the special procedures post-9/11, but this is done very much
from the perspective of asylum seekers, minimizing the reality of the
presence of migrant workers on the territory. The conclusions are more
complete and detailed as the state has good reporting records and sub-
mits very exhaustive reports. Migrant-related issues for Sweden are:

* expulsions to a country with which the returnee has no significant ties
or that could pose risks to their personal safety under the act that
allows foreigners suspected of terrorism to be expelled under a proce-
dure with no provision for appeal (CAT, CERD); lack of appropriate
hearing and review in immigration and asylum procedures; risk of
violations of fundamental rights of persons of foreign extraction such
as the principle of non-refoulement but also freedom of expression and
privacy (ICCPR)

* length of detention of irregular immigrants (ICCPR)
* persistent manifestations of racism and xenophobia, discrimination in
access to public places or to the job market (ICCPR), to education and
employment (CEDAW), to housing and public services (CERD), at the
workplace and in the instruction in the mother tongue (ICESCR)

* increase in trafficking (CEDAW, CRC); making the buying and soli-
citing of sexual services a criminal offence (ICESCR)

* lack of consideration for the best interest of asylum-seeking and
migrant children in asylum procedures; no access to education for
children without residence permits; very long processing period for
asylum application and family reunification procedures (CRC)

* positive aspects: signature of the CTOC; a number of initiatives to
combat racial discrimination; the new Act on Citizenship facilitating
the acquisition of citizenship for children of foreign background; the
right to vote and stand for election in municipal elections for non-
nationals (CERD).

United States

The United States is a special case, as only one reference to migrant issues
was found. An explanatory factor for this is, of course, that the United
States has only ratified four of the seven core UN human-rights conven-
tions. This conclusion adopted in 1995 by the CCPR21 concerns due
process for excludable aliens, police violence and brutality affecting
particularly minority groups and foreigners and the high incarceration

21 CCPR/C/79/Add.50, A/50/40, paragraphs 266–304.
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rates of Arab, Hispanic and African American populations. This is not
satisfactory given the huge numbers of documented and undocumented
migrant workers in the country.
It is interesting to compare the results presented here (i.e. issues

mentioned for a specific country by the first six treaty monitoring bodies
over the period 1994 to 2005) with the issues that emerged from the
examination by the CMW of the same country, which can be done for
the three states whose reports had been examined by April 2007 (i.e. until
the 6th Session of the CMW): Mali, Mexico and Egypt (see also
Chapter 4). This exercise gives a deeper understanding of what the
added value of the ICRMW would be.

Mali

Mali was the first country to submit its initial report22 for consideration
by the CMW as required under article 73 of the ICRMW. Note that since
1994 there was hardly any mention of migrant-related issues in the six
reports submitted by Mali to the various treaty monitoring bodies.23

Only two conclusions were retained in our research, and the only issue
mentioned was trafficking in children. The state report submitted to the
Committee in 2005 was not detailed; it is therefore difficult to draw any
conclusion from it. But in spite of the lack of detail, some issues could be
raised by the Committee that had not been raised in the past twelve years
of supervision by the treaty monitoring body system, such as the lack of
training for officials working in the area of migration and the lack of
information on the implementation of rights.

Mexico

In the case of Mexico,24 the aspects mentioned in treaty monitoring body
conclusions over the last twelve years have concerned:

* vulnerability to exploitation or trafficking of Mexican women emi-
grating to other countries (CEDAW); relevance of economic and
social difficulties to the departure of many Mexican migrant workers
abroad (CEDAW and CESCR)

22 See the report and conclusions on Mali available at www2.ohchr.org/english/bodies/
cmw/cmws04.htm [last accessed 16 April 2009].

23 See report status by country on the OHCHR website available at http://tb.ohchr.org/
default.aspx [last accessed 16 April 2009].

24 CCPR/C/79/Add.32, CEDAW A/57/38, Part III (2002), CEDAW A/53/38, paragraphs
354–427, CERD/C/304/Add.30, A/50/18, paragraphs 353–98, CESCR E/C.12/1993/16,
CRC/C/15/Add.112, CRC/C/15/Add.13.
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* right to security of person for irregular immigrants (CERD)
* exploitation of children as migrant workers and for prostitution
(CRC)

* positive aspects: access to the public service by citizens who are not
Mexicans by birth (CCPR); accession to the Convention on the Rights
of Migrant Workers and the Reciprocal Programme for Obtaining
Maintenance Fees with the United States of America (CRC).

The CMW has identified new and more specifically migrant-related
issues in the list, for example specific articles of Mexican legislation
(mainly the LGP – General Population Act) that seem to be in conflict
with the Convention:

* criminalization of undeclared entry into the territory and restrictions
to free transit even for documented migrants

* possibility of starting civil proceedings restricted to regular migrants
* anti-gang measures being prejudicial to migrants, especially children
and teenagers

* lack of measures to prevent retention of identity documentation by
employers or recruitment agencies

* lack of definition of the authorities in charge of identity controls and of
the role of the army in the south of the country

* not investigating claims of ill-treatment and extortion by law-
enforcement and migration officials

* detention with convicted prisoners and arbitrary duration of detention
* lack of a programme for improving detention centres and
overcrowding

* lack of protection measures for women domestic workers and seasonal
agriculture workers

* unequal treatment for irregular migrants in conditions of work and
social security

* obstacles to setting up trade unions by non-nationals.

Egypt

Finally, Egypt’s report is very complete and therefore a definite improve-
ment with regard to providing information on the situation of migrant
workers. This is especially the case given that, although Egypt ratified all
the other six core UN human-rights treaties, there was not a single
reference to migrant workers’ issues in the recommendations issued by
the treaty monitoring bodies so far.
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Obstacles to protection of migrants’ rights by the first six UN
human-rights conventions

The general level of ratification of the first six UN human-rights instru-
ments varies from 146 States Parties (CAT) to 193 States Parties (CRC)
as of June 2009. This is an element in favour of using the six treaty
monitoring bodies, as they represent a strong and wide platform reach-
ing most countries in the world. On average, 50% of the conclusions
mention migrant issues, which is quite satisfactory in itself and indicative
of the size of the problem, but also distressing as migrants still seem to be
considered as a minor or secondary issue although the population con-
cerned is around 200 million.25

The work of treaty monitoring bodies over the last ten years has
consolidated the applicability of the first six UN human-rights conven-
tions to migrant workers. Through their various working methods, these
committees have reaffirmed and specified the protection granted to
migrant workers by the conventions. But some gaps can nevertheless
be identified in the reporting system regarding migrant workers, as for a
number of reasons the content of these conclusions sometimes lacks
relevance or applicability.
First, committees with the highest percentage of references to

migrants – the CRC and the CEDAW – overwhelmingly focus on
trafficking, which in itself is not specific to migrant workers. It is reassur-
ing that trafficking is so much taken into consideration given the ser-
iousness of the phenomenon, but this tends to focus on a single issue,
whereas migrant women are faced with many other human rights viola-
tions that deserve deeper analysis. Trafficking implies an entirely differ-
ent legal framework that focuses on prevention and sanctioning and not
so much on a large array of rights as in the ICRMW. The conclusion
formats used by these two committees are more formalized than the
others, and systematically include chapters on trafficking and sexual
exploitation, especially since the adoption of the CTOC and its two
protocols in 2000. The language used in this kind of reference is too
often not very specific to the actual situation in the country. Note,
however, that recommendations on this issue are usually of good quality
and are satisfactory, especially regarding protection of victims, which is

25 GCIM, 2005,Migration in an InterconnectedWorld: New Directions for Action, Report of
the Global Commission on International Migration, Geneva, Switzerland, GCIM, p. 83.
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often missing in the range of measures developed by states that focus
more on areas such as border control and prosecution.
Second, conclusions can vary in their degree of precision. They are

logically more specific when they address countries that submit more
detailed reports, as they mirror the level of detail in the country report,
but also the complexity of the protection afforded to migrants and the
mechanisms already in place, the kind of flows (refugees, irregular
migrants, etc.), the level of respect of human rights in the country for
nationals, etc. Treaty monitoring body conclusions will, for example,
usually argue in favour of the application of all relevant treaty provisions
to undocumented migrants in European countries, whereas in the
Middle East, conclusions tend to recommend a more general and basic
protection for legally residing migrants.
Third, the coverage of main issues does not seem to be systematic, and

is limited to a few high-profile issues in the country during the reporting
period. It generally tends to focus on trafficking and detention, expulsion
and integration for receiving countries. Finally, recommendations can in
some cases lack applicability due to the vague wording used: ‘[i]nterest
and concern were expressed by the Committee as regards efforts
to address the needs of minority groups such as migrant women’26 or
‘[t]he Committee is concerned about reports of trafficking of children
out of Yemen and of women coming to or through the country, as well as
the practice of expelling trafficked persons from the country without
appropriate arrangements for their care’,27 for example. Only the CMW
with its body of experience and best practices would have the expertise to
recommend very specific measures really allowing for an improvement
of the protection and enjoyment of migrants’ rights.
Another indicative aspect is the terminology used in treaty monitoring

body conclusions and in state reports. One finding of our research was
that the use of the phrase ‘migrant worker’ is not frequent.28 Other
designations such as ‘alien’, ‘foreigner’, (illegal) ‘immigrant’ are by far
more common. The terminology used varies according to the treaty
monitoring body but mainly according to countries and regions, as treaty

26 Belgium, 1996, CEDAW A/51/38, paragraphs 164–96.
27 Yemen, 2005, CCPR/CO/84/YEM.
28 Note that this varies from region to region: 19% of the conclusions refer to ‘migrant

workers’ for Asia, 12% for Latin American and the Caribbean and 9% only for western
Europe (average 11%): December 18/ICMC, 2004, The UN TreatyMonitoring Bodies and
Migrant Workers: A Samizdat, Geneva, Switzerland, December 18/International
Catholic Migration Commission, p. 11.
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monitoring bodies often mirror wording used by the states themselves in
their reports. Sending countries such as Sri Lanka or Mexico use the
phrase ‘migrant worker’, thereby recognizing a de facto situation where
their nationals leave in search of work, although mainly under irregular
conditions. Receiving countries in the Middle East or Asia (Israel,
Kuwait, Lebanon, Republic of Korea, Saudi Arabia, etc.) also use ‘migrant
worker’. This quite often reflects the fact that measures have been taken
in order to regulate migrant workers’movements as such, at least in Asia.
For developed receiving countries (e.g. Australia, Canada, Europe),
‘immigrant’ is much more common, as well as ‘non-citizen’, ‘alien’ and
‘foreigner’. Most conclusions deal with asylum issues. As long as these
countries follow their own immigration policy, migrant workers are not
seen as a specific category, but just as a sub-category of the general group
of foreigners.
The terminology used by reporting states can thus be confusing, and

makes it difficult to establish a difference between refugees, asylum
seekers, rejected asylum seekers, ethnic minorities, stateless persons
and immigration of second or third generation, and therefore makes it
difficult to know if migrant workers are included in that wording or not
in a given situation. The risk is then of neglecting the specificity of the
protection needs of migrant workers. Of course, a more general termi-
nology allows the inclusion of several categories that are often inter-
twined in reality, as migrants can pass from one to the other (rejected
asylum seekers will, e.g., start working irregularly and become undocu-
mented migrant workers; deportations regard essentially rejected asylum
seekers but possibly include irregular migrants as well; continuing immi-
gration from communities that are already present on the territory blurs
the distinction between newly arrived and second or third generations).
The definition of ‘migrant worker’ in article 2 of the Convention is the
following: ‘Amigrant worker is a person who is to be engaged, is engaged
or has been engaged in a remunerated activity in a state of which he or
she is not a national.’ This definition is very broad – even if it excludes
refugees – as all aliens resident in a country are likely to have worked or
to work in the future and are therefore potentially included.
There seems to be an increased use of the term ‘migrant workers’ in

recent years – even by European states.29 It is clearly being streamlined
in UN vocabulary, especially since the entry into force of the ICRMW in

29 The term ‘migrant workers’ is used by Italy, Ireland and Spain in the CEDAW, by
Belarus, Kazakhstan and Nigeria in the CERD and by Italy in the CESCR.
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2003, and always among specific protection groups. Calls for ratification
of the Convention have become a frequent feature in their recommenda-
tions. It may be that, because of the mainstreaming of migrants’ rights,
references to migrant workers as a vulnerable group in need of specific
protection are starting to be systematically included.

Potential added value of the ICRMW

The ICRMW expands on human rights only partly covered by other
treaties. Article 1 also provides broader grounds for discrimination than
those initially listed in the Universal Declaration of Human Rights or
elaborated upon in subsequent conventions. It includes ‘conviction’,
‘nationality’, ‘age’, ‘economic position’ and ‘marital status’. The
Convention also covers categories of migrant workers excluded from
other international conventions, such as frontier workers and self-
employed workers who are not covered by the two major ILO conven-
tions. The CMW also places particular emphasis on the rights of family
members and on protection of the family.
The value of the ICRMW can also be measured by the protection it can

offer on issues that are not sufficiently taken into account in other
treaties. The protection it provides could be particularly useful for
undocumented migrants who are one of the most vulnerable categories
and who are more likely to be victims of discrimination in access to rights
guaranteed in the other six core conventions, where irregular migrants’
issues focus on detention, expulsion and ill-treatment as well as on social
aspects such as access to education, healthcare, housing, social services –
especially for children – and protection in employment. To give some
examples: CEDAW draws attention to the fact that undocumented
migrant women are particularly at risk of violation of their labour rights;
the ICESCR welcomes measures taken to regularize the situation of
clandestine immigrant workers; and the CRC recalls that birth registra-
tion procedures are important and should be known by the population
and especially irregular immigrant families. But none of these commit-
tees makes detailed and practical recommendations that could easily be
implemented by states, with the exception of the issue of trafficking,
where much legislation has been enacted.
This means that the ICRMW could bring added value, as it expressly

includes rights for undocumented migrants, which is quite unique,
notably under Part III applying to all documented and undocumented
migrant workers and consolidating basic safeguards (right to security of
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person, protection against torture, etc.). Article 25 is particularly mean-
ingful as it guarantees, under the principle of equality of treatment, that
some rights (right to receive remuneration, conditions of work and terms
of employment, etc.) cannot be refused by employers by reason of any
irregularity in the stay or employment of the migrant. The enjoyment of
these rights is, however, often very problematic for undocumented
migrant workers because of the very short notice before deportations
or because of the fear of being denounced when seeking justice.
Our study has indicated that irregular migrants are referred to under a

variety of names, and this sometimes makes it unclear whether persons
thus included can be considered as migrant workers (e.g. aliens with
irregular status, illegal presence, unlawful non-citizens, aliens without
papers, clandestine immigrant workers, illegal workers, residents with no
residence permit, irregular situation, undocumented, unregistered, etc.).
Using the broad definition of migrant worker (article 2 of the ICRMW)
would avoid this confusion and clarify their status and rights.
Another specificity of the ICRMW is its focus on labour rights. These

are, of course, at the core of the ICESCR, with special emphasis on unfair
terms of employment and access to welfare, while the ICCPR and the
ICERD are concerned with discrimination between national and non-
national workers, and the CEDAW and the CRC devote their attention to
the protection of the most vulnerable workers (women and children).
But again, the ICRMW is the only treaty consolidating a number of
labour rights and applying them to migrant workers in its articles 25,
43, 45, 49, 51, 52, 53 and 55. Recruitment agencies are mentioned by
ICERD but without any detailed recommendations. The CMW could use
the basis offered by article 66 and find inspiration in good practices from
Asia, where labour emigration is organized by the authorities, in order to
develop detailed recommendations.
It must be stressed, however, that some provisions of the ICRMW are

weaker than similar ones in other core human rights treaties, such as the
right to set up trade unions being limited to documented migrant work-
ers, and only the right to emergency medical care rather than the broader
right to healthcare is provided for.
Another weakness consists of the reservations made at the time of

ratification to exclude or alter the legal effect of certain provisions of the
treaty in their application to a given state. Although these reservations
must not be incompatible with the object and the purpose of the treaty,
some are quite extensive as they relate to fundamental articles and can
therefore endanger the protection granted to migrant workers.
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It can therefore be concluded that government reporting on the
implementation of treaties that do not contain provisions specific to
the situation of migrant workers and members of their families cannot
be as complete as reporting under the ICRMW. Migrant workers and
members of their families find themselves outside the territory of their
country of origin and often beyond the protection afforded to its citizens
by that state. The positive effect of having rights consolidated in one
single treaty cannot be denied, and will allow for CMW conclusions that
will enrich and illustrate certain rights for the other committees. Some
categories of rights important for migrants are moreover characterized
only in the ICRMW, even if these are not new rights.

Conclusion

After analysing the treaty monitoring body conclusions and recommen-
dations we concurred that governments that have not ratified the
ICRMW cannot offer migrants, through the other instruments, the
protection that would be required given the importance and seriousness
of violations of migrants’ rights. Whereas some treaty monitoring body
recommendations are very specific, they generally remain vague and are
not precise enough to be easily put into practice and to allow for real
changes. Of course, the Convention needs ratification from receiving
countries, and the reasons why this has not happened are well documen-
ted in this volume. Obviously, states of employment are reluctant to
encourage the full protection of the human rights of migrant workers and
members of their families, even more so when they are undocumented
and thus more vulnerable.
The need for specific protection of migrant workers is recognized by

the UN human rights system. Specific mention of migrants’ rights is
made in the drafting guidelines by almost all treaty monitoring bodies,
general recommendations have been issued by some, and all include
recommendations for States Parties to supply more data on the imple-
mentation of relevant provisions of human rights treaties in order to
protect migrant workers.
Note that specific children’s or women’s issues are frequently covered

in reports under committees other than the CRC or the CEDAW, so why
is this not the case for migrants? This is partly being done already, but
members of other committees cannot be expected to have expertise on
migration issues. These are not streamlined in the UN human rights
system and there are therefore gaps and overlaps, as illustrated here.
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There is not enough use of the specificity of the treaties to examine the
situation of migrants and their families under their own particular
perspective. Migrant workers are only one of a number of groups in
need of specific protection from the other six UN human-rights
conventions.
The ICRMW undoubtedly offers a characterized protection and new

perspectives on migrants’ rights. In particular, the work of the CMW,
which largely remains to be developed, offers an expert understanding of
the specificities of the situation of migrants. It could draw inspiration
from the treatment of migrant issues, and the gaps therein, by other
treaty monitoring bodies. The documentation of states’ good practices
can provide guidance and information to states on strengthening their
capacities. Finally, with renewed assessment of state efforts, it can lead to
practice-oriented recommendations and the development of follow-up
mechanisms.
A paradoxical argument is put forward by some states as a reason for

not ratifying the ICRMW, according to which migrants’ rights would be
sufficiently covered by other treaties, and ratification of the 1990
Convention would not bring any added value. By the same token, other
treaties’ provisions represent the only protection available in the 155
countries that have not ratified the Convention. Both protections seem
more complementary than contradictory, as using the other conventions
to strive for better protection is currently the best tool with which to
monitor and implement respect of the human rights of migrant workers
and members of their families. The ICRMW should be the core conven-
tion, the main international standard of any regulatory framework of
migration, and should not be replaced ad hoc by other treaties.
Protection of the human rights of migrant workers should be approached
in a consistent way throughout the UN system.
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6

The need for a rights-based approach to
migration in the age of globalization

patrick a. taran

Introduction

The ICRMW, and the reluctance of some states to ratify it, symbolizes
sharpening clashes between the conditions of globalization and a rights-
based approach to governance. The question of migrants’ rights represents
a cutting edge of contention between the consequences of the economic
logic of globalization vs the moral values embodied in human rights
concepts and law. This contention is marked most dramatically by the
conditions that many migrant workers face in host countries around the
world. As the 2004 International Labour Conference observed:

Despite the positive experiences of migrant workers, a significant number
face undue hardships and abuse in the form of low wages, poor working
conditions, virtual absence of social protection, denial of freedom of
association and workers’ rights, discrimination and xenophobia, as well
as social exclusion. Gaps in working conditions, wages and treatment exist
among migrant workers and between migrant and national workers. In a
significant number of cases, unemployment rates, job security and wages
differ between regular migrant workers and national workers (ILO, 2004).

Widespread abuse and exploitation ofmigrant workers – often described
in terms of forced labour and slavery-like situations – stand in marked
contrast to the promises that economic globalization will bring better
conditions and social protection to the lives of people around the world.
With increasing competition for resources, markets and capital,

downward pressures on incomes and conditions of work appear to be
generalized across industrialized countries as well as elsewhere. Small-
and medium-size companies and labour-intensive economic sectors do
not have the option of relocating operations abroad. For governments,
political and economic considerations (e.g. retaining employment, tax
bases, national production, export market share, etc.) argue for main-
taining economic activity that may be only marginally competitive in the
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cut-throat competition of liberalized international trade. Responses
include the downgrading of manufacturing processes, deregulation and
flexibility of employment, with increased emphasis on cost-cutting mea-
sures and subcontracting (Lean Lim, 1998, p. 277). In a number of
countries, these measures are expanding the number of jobs at the
bottom of the employment scale. Such employment needs are met only
partially or not at all by available or unemployed national workers, for
reasons of minimal pay, degrading and dangerous conditions and/or low
status in these jobs and sectors. Moreover, the unemployed in some
countries have access to social welfare and unemployment insurance.
On the supply side, as an ILO study put it:

the evidence points to a likely worsening of migration pressures in many
parts of the world…Processes integral to globalisation have intensified the
disruptive effects of modernisation and capitalist development…Many
developing countries face serious social and economic dislocation associated
with persistent poverty, growing unemployment, loss of traditional trading
patterns, and what has been termed a ‘growing crisis of economic security’
(Stalker, 2000).

Slow progress in ratifications and the increasingly explicit opposition
to the ICRMW reflect, in particular, resistance to recognition of applica-
tion of human rights standards to migrants. A minimal or non-existent
application of rights would contribute to ensuring that migrant labour
remains cheap, docile, temporary and easily removable when not needed.
Grasping the fate of the ICRMW therefore requires taking account of the
fundamental importance of migrant workers as actors and instruments
in a globalized stage of modern capitalist development. These factors
may indeed be far more important than – and may underlie – the
political and legal arguments often cited in explaining resistance to
ratification of the Convention.

Context of contention: roles and importance of migrant labour

Migrant labour has become a key feature in meeting economic, labour
market and productivity challenges in a globalized economy. Migration
today serves as an instrument to adjust the skills, age and sectoral
composition of national and regional labour markets. Migration pro-
vides responses to fast-changing needs for skills and personnel resulting
from technological advances, changes in market conditions and indus-
trial transformations. In countries of ageing populations, migration
offers a potential to replenish declining work forces.
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At the beginning of the twenty-first century, some 94 million foreigners
were estimated to be economically active: employed, self-employed or
otherwise in remunerative activity, across the world (estimates cited in
ILO, 2009). This is half of the total 91 million people living outside their
country of birth or citizenship in 2005. The foreign-born commonly
represent 10% of the work force in western European countries, a propor-
tion set to grow substantially. Proportions in a number of countries in
Africa, Asia and the Americas are already higher. As highlighted by
the 2006 UN General Assembly HLD, cross-border mobility and inter-
nationalization of labour forces are becoming central considerations for
governments and economic interests worldwide.
Migrant labour in both developed and developing countries fills ‘3-D’

jobs: dirty, dangerous and degrading. Efforts to fill 3-D jobs and to
acquire economic competitiveness through high productivity at low
cost produce a continuous demand for cheap and low-skilled migrant
labour in numerous sectors of national economies. These sectors com-
monly include agriculture and food processing, construction, cleaning
and maintenance, hotel and restaurant services, labour-intensive assem-
bly and manufacturing and the sex industry.
The resulting demand for migrant workers provides a significant

impetus to labour flows and facilitates the incorporation of undocumen-
ted migrants (Escobar Latapí, 1997, p. 4). Research in southern European
countries demonstrates the extent to which ‘the migrants take jobs that
the locals refuse. It’s simply a matter of substitution’ (Reynieri, 2001).
The latter study also noted: ‘we can conclude that migrants are in
competition only with marginal sections of the national labour force…
when they are not sufficiently sustained by welfare provisions, in specific
sectors, and/or in the less-developed areas inside these countries’. For the
less-qualified jobs, employers demand workers who will not exercise
pressures on the salary structures. Given that, at least initially, immigrant
workers will not challenge the relation between salary and the social
status attached to specific occupations, contracting migrant workers
avoids the economic risks – particularly structural inflation – that
national workers induce when they demand salary increases.
Rights and social protection carry costs, an implication that confronts

the logic of globalized economic competition. Limitations in the exercise
of rights by migrant workers are directly linked to assuring that their
labour remains a competitive advantage. This is especially evident in
restrictions on rights to association and collective bargaining. As high-
lighted by the ICFTU, organizing migrants and immigrants into unions
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or organizations to defend their interests and rights is often extremely
difficult, as it is easily intimidated and disrupted by the threat or actual
practice of dismissal and deportation (see, e.g., Linard, 1998). The impe-
diments to unionization are compounded where unemployment rates
are high among established or second-generation immigrants, for whom
threats of dismissal for organizing or simply complaining about lack of
occupational safety and health protections and ‘decent’ work conditions
can also be effective intimidation.
With few options available for legally recognized and protected migra-

tion in the face of strong pull-push pressures, irregular migration chan-
nels have become the only alternative, one which presents lucrative
‘business’ opportunities for helping people to arrange travel, obtain
documents, cross borders and find jobs in destination countries. The
flow of low-skilled migrants to more developed regions is channelled by
clandestine means precisely because of the non-existence of legal migra-
tion categories that would allow for their legal entry to destination
countries. Once they are in host countries, they remain confined to
jobs in unstructured or informal sectors, in irregular work and under
exploitative conditions of employment (Abella, 2002). In contrast, ILO
research underlines that legal labour-migration channels contribute to
reducing trafficking of migrants (Taran and Moreno-Fontes, 2002).

Women now comprise half of the total migrant worker population; that
is as workers themselves, not dependants. Differential opportunities for
legitimate employment affect men and women differently. Demand for
migrant workers in receiving countries is defined by the labour market
segmentation in these countries: opportunities are available for precisely
these low-skilled jobs considered suitable for women. The feminization of
international labour migration, together with the fact that most job oppor-
tunities for women migrants are in unregulated sectors (agriculture,
domestic work, the sex industry) and the existence of gender-disaggregated
labour markets contribute to the increase of discriminative labour markets
in countries of destination. Female migrants are thus marginalized even
further; they are more often left with no option but irregular migration and
are exposed to the worst forms of abuse with the least protection.

Evolution of international protection

The need for normative international standards and measures to protect
workers outside their countries of citizenship has been formally recog-
nized since the early twentieth century. The concern was explicitly
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written into the founding constitution of the ILO in 1919, and a first
international treaty on treatment of foreign workers was established
under ILO auspices in 1937. However, the economic and political tur-
moil that culminated in the Second World War precluded adoption by
more than a handful of states. In 1949, the year after adoption of the
Universal Declaration of Human Rights and two years before establish-
ment of the 1951 Convention Relating to the Status of Refugees, the first
widely implemented instrument on migrant workers was adopted by the
ILO and subsequently ratified by an important number of both host and
home states of migrants in the 1950s and 1960s.
The 1949 ILO Convention No. 97 (Convention concerning Migration

for Employment (Revised)) established equal treatment between
nationals and regular migrants in the areas of recruitment procedures,
living and working conditions, access to justice, tax and social security
regulations. The 1975 Convention No. 143 (Convention concerning
Migrant Workers (Supplementary Provisions)) took international
migration law further by establishing norms to reduce exploitation and
trafficking of migrants while ensuring protection for irregular migrants,
and to facilitate integration of regular migrants in host societies. The
content of ILO conventions Nos. 97 and 143 formed the basis for drafting
the ICRMW, which expanded and extended recognition of economic,
social, cultural and civil rights of migrant workers (see Chapter 2 for
additional details on the background of the Convention).1

The necessary framework for national law on migration in all coun-
tries is amply laid out by these three complementary instruments.
Together, the two ILO conventions on migration and the ICRMW
comprise an international charter on migration, providing a broad
normative framework covering treatment of migrants and inter-state
cooperation on regulating migration. Eight major points describe the
importance of these three conventions:

(1) They establish comprehensive ‘values-based’ definitions and legal
bases for national policy and practice regarding non-national
migrant workers and their family members. They thus serve as
tools to encourage states to establish or improve national legislation
in harmony with international standards.

1 Texts and related information available respectively at www.ilo.org/ilolex/english/index.
htm and www.ohchr.org [both last accessed 17 April 2009].
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(2) They lay out a comprehensive agenda for national policy and for
consultation and cooperation among states on labour migration
policy formulation, exchange of information, providing information
to migrants, orderly return and reintegration, etc.

(3) The ICRMW further establishes that migrant workers are more than
labourers or economic entities; they are social entities with families,
and accordingly have rights. It reinforces the principles in ILO
conventions on equality of treatment with nationals of states of
employment in a number of legal, political, economic, social and
cultural areas.

(4) ILO Convention No. 143 and the ICRMW include provisions
intended to prevent and eliminate exploitation of migrants, thus
reinforcing the ‘decent work’ agenda defined by International
Labour Standards, nearly all of which apply explicitly or implicitly
to all migrant workers.

(5) ILO Convention No. 143 explicitly calls for involvement of key non-
state stakeholders (i.e. the social partners: employers and trade
unions) in elaborating, implementing and monitoring national
migration policy.

(6) ILO Convention No. 143 and the ICRMW explicitly address
unauthorized or clandestine movements of migrant workers, and
call for resolving irregular or undocumented situations, in particular
through international cooperation.

(7) These conventions resolve the lacuna of protection for non-national
migrant workers and members of their families in irregular status
and in informal work by providing norms for national legislation of
receiving states and their own states of origin, including minimum
protections for undocumented or unauthorized migrant workers.

(8) The extensive, detailed and complementary text contained in these
instruments provides specific normative language that can be incor-
porated directly into national legislation, reducing ambiguities in
interpretation and implementation across diverse political, legal and
cultural contexts.

For the record, a total of eighty-two different states had ratified one or
more of these three complementary standards as at June 2009: 1949 ILO
Convention No. 97 has been ratified by forty-nine countries; 1975 ILO
Convention No. 143 by twenty-three countries; and the 1990 ICRMW
has been ratified by forty-one countries and signed by fifteen others.
A number of states have ratified both ILO conventions; several have
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ratified one or both ILO conventions plus the ICRMW (see Annex 2).
Eleven EU Member States have ratified one or both ILO conventions.2

With fifteen additional signatories to the UN Convention (signing being
a preliminary step to ratification), it can be anticipated that some ninety
states will have formally adopted international standards on migrant
workers within the next few years.

Contradictions in state policy and practice

Despite this comprehensive set of standards, the contemporary reality of
policy and practice in many states remains far from consistent. Political
rhetoric about combating irregular migration abounds, yet governments
informally tolerate it even while they officially reinforce controls against
‘illegal’ migrant workers. On the one hand, a continual supply of cheap
labour abounds, while on the other hand, irregular migrants are
exploited, unable to organize in the workplace to defend their dignity
and decent working conditions, as well as being stigmatized and isolated
from allies and support. Tolerance of restrictions on freedom of move-
ment, long working hours, poor or non-existent health and safety pro-
tections, non-payment of wages, substandard housing, etc. all contribute
to expanding a market for migrants who have no choice but to labour in
conditions simply intolerable and unacceptable for legal employment.
The absence of work-site monitoring, particularly in sectors such as
agriculture, construction, domestic service, sex work and others where
migrants are concentrated, further expands the space and opportunities
in which forced or compulsory labour can thrive.
In a growing number of countries, migration management responsi-

bilities have been shifted from labour ministries to interior or home
affairs ministries, thus transforming contexts for policy elaboration and
implementation from that of labour market regulation to that of policing
and national security. Despite migration being about work to a vast
extent, this shift separates administration of an increasingly sizeable
portion of the work force from the institution of the state most directly
concerned with labour market regulation, along with conditions of work
and with the other fundamental areas of its competence. At the level of
domestic politics and national government administration, promoting
an agenda of migration control rather than rights protection has become

2 These are: Belgium, France, Germany, Italy, the Netherlands, Norway, Portugal, Slovenia,
Spain, Sweden and the United Kingdom.

156 taran



a vehicle to capture political attention and budgetary resources. Pursued
to the detriment of other considerations, this focus has subordinated to
secondary roles fundamental humanitarian and human rights considera-
tions, as well as economic and developmental factors.
The policy dilemmas in the economic and administrative realm are

reinforced in the political discourse and ideological frameworks
advanced in host states regarding irregular migrants. The utility of
their presence – in undeclared and exploited situations – represents a
challenge to the normative and ideological values of most industrialized
countries in as much as these persons are denied legal and social protec-
tion. A predominant response is banal association of irregular migration
with crime, arms, drug trafficking and terrorism, and discussion of
draconian measures to ‘combat illegal migration’. Social stigmatization
and outright violence is encouraged by the language of ‘illegality’ and
by military terms – as if ‘illegal migrants’ were an enemy in war-like
confrontation.
More broadly stated, the contention over the treatment of migrant

workers and their families reflects a broader clash between value systems
for governance of society at national and supra-national levels. One pole
can be characterized as a rights-based approach, with an implicit pri-
macy of individual freedoms, equality of opportunity and concern for
social welfare. In contrast, a contending approach argues for emphasis on
corporate security, in particular that of often-overlapping structures of
economic and political authority, notably those of government and of
business enterprises. In day to day reality, this contention makes migra-
tion a central and significant arena of dispute and redefinition in rela-
tions between labour and capital, in distribution of benefits deriving
from economic activity, in the level of protection and regulation of
conditions of employment and work and in the extent to which working
people – foreign workers in particular – can organize to articulate and
defend their interests.

Relativizing rights

Contradictions pitting an amalgam of restriction and control measures
against a rights-based approach to regulating migration are further
reflected in international political developments. A growing assault on
the universality of international principles of human rights has indeed
evolved over the last decade; it is now particularly focused on migration
and the treatment of non-nationals.
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Widespread reductions in allocations of resources to meet human
needs and to uphold human rights in countries worldwide are associated
with arguments that relativize such rights, particularly economic, social
and cultural rights. In 1993, the positions taken by a number of govern-
ments at the Vienna World Conference on Human Rights signalled a
strong and explicit challenge to the universality and inalienability of
human rights. At that time, the most prominent basis cited for these
challenges was cultural, historical and regional relativity of human rights;
these critiques asserted that human rights notions apply differently and
to different degrees in different cultural and regional contexts – they are
not fully ‘global’.

Arguments are being put forth that human rights are not indivisible,
but rather that civil and political rights should be differentiated from
economic, social and cultural rights. This discourse asserts that the latter,
in contrast to the former, can only be considered as ideals because they
are both too expensive and too impractical to implement throughout the
world. Furthermore, measures to extend and assure such rights require
costly and extensive systems, such as welfare, food subsidies, health,
education and social service systems, jobs programmes and effective
judicial systems. Due to society-wide and large-scale needs, these systems
generally require large tax revenues and management by the state.
However, taxation today is often stridently characterized as an impedi-
ment to private investment, development and economic growth, in both
industrialized and developing countries.
New proposals relativizing human and labour rights are emerging

specifically in the arena of international migration, with renewed calls
for increasing temporary migration options. A ‘utilitarian consequenti-
alist’ approach argues for an explicit trade-off of lowered application of
rights and unequal treatment for non-national workers in exchange for
increased opportunities for employment in potential host countries.3

Rights are commodified as negotiable bundles that may be traded, sold
or renounced in exchange for the economic benefits deriving from access
to foreign labour markets. This approach is explicitly based on the
premise that certain bundles of rights can be forfeited or traded to
‘earn’ access in temporary circumstances to employment in developed-
country labour markets. It also suggests that trade-offs can be negotiated
with organizations representing national workers to address their eco-
nomic and political concerns.

3 An elaboration of this approach appears in Ruhs and Chang (2004).
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These arguments coincide with continuously recycled proposals to
establish ‘minimum’ or ‘core’ rights applying to migrants. Such initia-
tives have been articulated in recent years in a draft resolution circulated
(but not adopted) at the UN CHR in 1997, in proposals emanating from
senior officials of the IOM, EU and Council of Europe forums, and in
academic circles. Proposals for delineation of ‘minimum rights’ appear to
have intensified following increased ratifications and entry into force of
the ICRMW. A clear risk to this approach is establishment of a set of
guidelines or principles that are far more general, vague and unenforce-
able than the explicit standards and supervisory mechanisms of the ILO
and the ICRMW.
In other words, newly articulated ideological and political arguments

now challenge the applicability of human rights law and principles to
migrants and other non-nationals. On the one hand, post-9/11 doctrines
advance the notion that the extent and nature of threats to national and
state security posed by ‘international terrorism’ justify (or even require)
restrictions on human, civil and judicial rights of migrants in Western
democracies as well as elsewhere. The criminalization of migrants and
the securitization of states conveniently dehumanize foreigners, remov-
ing the imperative of recognizing and protecting their human rights and
precluding solidarity and equality of treatment. Securitization of states
also seems to be effective in mobilizing at least a sector of national
populations to support repressive measures – impeding, in particular,
the access of foreign workers and their families to legal defence, social
services and to organizing to defend their interests and participation in
host societies.
Opposition to wider ratification of the ICRMW is thus becoming more

explicit. Over the last few years, officials and diplomats representing
European and other Western governments have consistently remarked
that the 1990 Convention is:

* impractical and unrealizable as an international standard in part
because it is ‘too ambitious’ and does not distinguish between ‘illegal’
and ‘legal’ migrants

* irrelevant because no host states have expressed willingness to adopt it
* essentially ‘dead’ as a relevant standard because too few states have
ratified it.

The UN itself has ceded ground to the opposition. In an explicit shift
from a decade and a half of CHR and General Assembly resolutions and
World Conference declarations that consistently called upon states to
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consider ratifying the ICRMW, the report of the UN Secretary-General for
the September 2006 HLD omitted any call for ratification of this funda-
mental convention. Ironically, it did explicitly call on governments to
ratify the protocol to the UN CTOC on trafficking in persons.4 No out-
come or conclusions regarding the ICRMWwere formulated by the HLD.

Policy framework for realizing rights of migrants

The ICRMW and related legal standards provide only the foundation for
the policy and practical measures necessary to realize migrants’ rights.
Considerable recent dialogue on migration has therefore focused on
identifying common approaches among states in regulating what is by
definition a phenomenon requiring international cooperation. A decade
ago, delegates of some 160 countries agreed on a comprehensive com-
mon agenda in the chapter on migration of the Plan of Action adopted by
the 1994 ICPD in Cairo. More recently, regional migration dialogues, the
Berne Initiative’s IAMM, the GCIM5 and the GFMD have continued
discussions and elaborated common approaches.
A vital contribution was the 2004 International Labour Conference in

Geneva, which adopted a Plan of Action on Migrant Workers (ILO,
2004). This document outlines a comprehensive approach to regulating
labour migration from a rights-based approach in the context of labour
market and employment considerations. Especially significant was its
unanimous adoption by ministerial-level government representatives,
leadership of trade union and employer federations from the 177 ILO
member countries. Eight main components of a migration policy agenda
to realize the rights and principles contained in the ICRMW and related
instruments derive from the following policy dialogue processes.

Standards-based foundation for comprehensive national
migration policies and practices

As noted above, the three instruments comprising an international
charter on migration provide the normative framework and specific,

4 The UN CTOC, adopted in Palermo in 2000, comprises two protocols: (i) Protocol
against the Smuggling of Migrants by Land, Sea and Air; and (ii) Protocol to Prevent,
Suppress and Punish Trafficking in Persons, Especially Women and Children.

5 See final report of the GCIM (available at www.gcim.org/en/finalreport.html [last
accessed 18 April 2009]).
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model legislative language for national policy. Amajor point of establish-
ing legal rights and legislative policy standards is to ensure social legiti-
macy and accountability, only guaranteed by a policy foundation in the
rule of law.

Informed and transparent migration policy and administration

Immigration must respond to measured, legitimate needs, as well as
taking into account domestic labour concerns. A viable admissions
system must rely on regular labour market assessments to identify and
respond to current and emerging needs for workers, high and low skilled.
Policy and practice also needs to address awareness-raising, supervision
of recruitment, administration of admissions, training of public service
and law-enforcement officials, recognition of educational equivalencies,
provision of social and health services, labour inspection, rights restora-
tion and recovery for victims of trafficking, among other areas.

Institutional mechanisms for dialogue, consultation
and cooperation

Migration policy can only be credible, viable and sustainable to the extent
it takes into account the interests, concerns and experience of the most
directly affected stakeholders. Key stakeholders are the social partners:
the employers and businesses that provide employment as well as the
trade unions and worker organizations representing the interests of
workers, both migrants and nationals. Labour ministries need to have a
central role. Consultation and policy making must also take into account
other concerned ministries and agencies within government, as well as
concerned civil society bodies – and certainly migrants themselves.

Enforcement of minimum, national employment-condition norms
in all sectors of activity

Preventing exploitation of migrants, criminalizing abuse of persons that
facilitate trafficking and discouraging irregular employment requires the
enforcement of clear, national minimum standards for protection of
workers (national and migrant) in employment. ILO conventions on
occupational safety and health, against forced labour and on discrimina-
tion provide minimum international norms for national legislation. A
necessary complement is monitoring and inspection in such areas as
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agriculture, construction, domestic work, the sex industry and other
sectors of ‘irregular’ employment, to prevent exploitation, to detect
forced labour and to ensure minimal, decent working conditions for all.

Gender-sensitive migration measures

The feminization of migration and the predominance of abuse of women
migrants require gender equality to be recognized as integral to the
process of policy making, planning and programme delivery at all
levels.

Plan of Action against discrimination and xenophobia

Discrimination and xenophobic hostility against migrants are serious
challenges to governance and social cohesion in every region of the
world. ILO research has found discrimination rates of 35% against
regular immigrant workers (i.e. unlawful discrimination) across western
Europe (see Cediey and Foroni, 2007; Attström, 2007; Allasino et al.,
2004; Arrijn et al., 1998; Bendick, 1996; de Prada et al., 1996; Goldberg
et al., 1996; Bovenkerk, 1995). The 2001 WCAR in Durban articulated a
major component of national policy on migration by defining a compre-
hensive and viable model plan of action specifically to combat discrimi-
nation and xenophobia against migrants at national, regional and global
levels, based on common experience from different regions.6

Linking migration and development in policy and practice

Migration has long been generating significant contributions to both
development and social progress and welfare in home and host countries
alike. However, such contributions can only be obtained when migrant
workers’ rights are protected. The migration-protection-development
linkages need to be articulated in order to strengthen advocacy and
action by home countries as well as host countries to uphold the rights
protections that permit migrant workers to obtain their earnings, live

6 Main elements were established in the Declaration and Program of Action adopted at the
WCAR in 2001, which includes forty paragraphs on treatment of migrant workers,
refugees and other non-nationals (full text available at www.unhchr.ch/pdf/Durban.pdf
[last accessed 18 April 2009]). See also www.unhchr.ch/html/racism/00-migra.html [last
accessed 18 April 2009] for related documents and links.
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and work in decent conditions and safely remit earnings to support
families and communities at home.

International consultation and cooperation

Formalized mechanisms of regular dialogue and cooperation among
governments and key stakeholders are essential in all regions.
Expanding legal and operational regimes for freer circulation of labour/
persons in regional economic integration initiatives is one course that by
definition enhances protection and prospects for application of the
international legal standards necessary for implementation of legal
labour-mobility regimes.
In this context, international law, and the ICRMW in particular,

provides a normative structure to ensure protection for migrant workers
facing exploitation and abuse fostered by conditions of globalization.
Wider ratification of the Convention will have major symbolic as well as
practical value in implementing the fundamental protections for migrant
workers established in international law. These protections can be char-
acterized in three fundamental notions:

(1) Equality of treatment between regular migrant/immigrant workers
and nationals in the realm of employment and work.

(2) The application of core universal human rights to all migrants,
regardless of status. This was established implicitly and unrestrict-
edly in the 1975 ILO Convention No. 143 and later delineated
explicitly in the 1990 ICRMW.

(3) The application to all workers of the broad array of international
standards providing protection in treatment and conditions at
work – safety, health, maximum hours, minimum remuneration,
non-discrimination, freedom of association, maternity, etc.7

7 This notion was upheld in an advisory opinion issued by the Inter-American Court (Corte
Interamericana de Derechos Humanos: Condición Jurídica y Derechos de los Migrantes
Indocumentados. Opinion Consultativa OC-18/03 de 17 de Septiembre de 2003, solicitada
por los Estados Unidos de Mexico). In its conclusions, ‘the Court decides unanimously,
that…the migrant quality of a person cannot constitute justification to deprive him of the
enjoyment and exercise of his human rights, among them those of labor character. A
migrant, by taking up a work relation, acquires rights by being a worker, that must be
recognized and guaranteed, independent of his regular or irregular situation in the state of
employment. These rights are a consequence of the labor relationship.’
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Impediments

In the experience of the author, who served from 1998 to 2002 as
Coordinator of the Global Campaign for Ratification of the
Convention on Rights of Migrants, the most salient obstacle to wider
ratification of the ILO and UN conventions on migrant workers’ rights
remains a lack of political will by states to extend basic human and labour
rights protections to foreign workers. However, sustained efforts to
promote awareness and ratification of these three conventions have
also been sadly lacking. Indeed, given enormous economic and political
interest in avoiding implementation of an explicit and accountable
normative regime on migration, change will only come about when
significant political and social pressure is generated for adoption of a
rights-based approach.
Despite the imperative deriving from human rights norms and orga-

nizational commitments, work on migrants’ rights – particularly relating
to irregular migration – has generally been marginal and institutionally
unsupported in major international and intergovernmental organiza-
tions. The ILO has conducted little promotion of ratification of its own
migrant worker conventions since the early 1980s. Until the appoint-
ment of the UN Special Rapporteur on the Human Rights of Migrants,
there was no official in the UN system with an explicit mandate to
address migrants’ rights issues or to promote the ICRMW. The UN did
not even publish the text of the Convention until 1996! The Special
Rapporteur – an unremunerated responsibility – has, however, given it
considerable visibility since 1998.
The IOM had no mandate or activity on the subject until the late

1990s. Recently, it set up a department on international migration law,
whose activities include training and awareness-raising about relevant
UN conventions, but nonetheless it has no formal promotion or mon-
itoring role on legal standards. Lest full responsibility for this lacuna be
ascribed to these institutions and their leadership, records show that
demands for inaction have been consistently reiterated by powerful
member governments in the IOM Governing Council, at the UN CHR
(now the HRC), at the ILO and in other fora.
The record of CSOs on promoting the international standards on

migrant workers also remains scattered, fragmented and limited in
impact. Most CSOs concerned with migration issues are nationally
based. Focused regional formations have emerged modestly in Asia,
Central America and Europe. Only in the last seven years have major
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international human rights-monitoring organizations (HRW, Amnesty
International, etc.) given substantial attention to migrants’ rights. With
the notable exception of the concerted effort around the 2001WCAR and
some campaigning for the ICRMW, the centre of gravity of CSO dis-
course remains the denunciation of conditions and of government action
(or inaction), characterized by the lack of protection for migrants’
human rights.8

In a sad parallel to the resource starvation by governments for
migrants’ rights-related work conducted by IGOs, little funding has
been made available from any public or private source for international
CSO initiatives to provide staff and fund publications, communications,
networking and advocacy activities specifically addressing the human
rights of migrants. Despite a lack of resources, the substantial progress in
achieving ratifications of the ICRMW appears to be directly and largely
tied to the CSO-led promotional efforts of the last decade, particularly
since articulation of a Global Campaign involving church, human rights,
trade union and other CSOs, together with several IGOs. Since 1998, an
International Steering Committee has sought to enhance visibility and
orientation, and considerable effort has been sustained by national
organizations and coalitions.9

Social partners and CSOs have a fundamental role to play in providing
moral, political and practical leadership to assure a rights-based
approach to international migration. This role is necessarily expressed
through a profile of solidarity and advocacy built on work with migrants
and their concerns in explicit association with the promotion of inter-
national standards and the values they embody. Social partners and
CSOs have a critical role to play in convincing governments to do the
‘right thing’ for all migrants. Work in local communities is undeniably
the necessary operational focus for constituent-based organizations.
However, the lack of international coordination and cooperation today
in defence of migrants denies civil society efforts the visibility and
effectiveness required to assert political and organizational initiative in
national and international policy and legislation. This ineffectiveness
was, for example, visibly manifested by the marginalization of CSOs at
the HLD at the UN General Assembly in September 2006.

8 For ample information on evolving civil society activity worldwide on migrants’ rights
and around International Migrants Day, see the December 18 network website (www.
december18.net [last accessed 18 April 2009]).

9 See the Global Campaign website (www.migrantsrights.org [last accessed 18 April 2009]).
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Conclusion: the way forward

Much more than dispersed campaigns will be needed to defend and
advance the protection of the rights and dignity of migrants and non-
nationals in the context of today’s globalized world, with its polarized
accumulation of wealth and power and increasing exclusions. Common
approaches, strategies and coordination and the ability to mobilize
human resources are needed. All this is required to generate alternative
solutions, influence the course of events, contribute to the elaboration of
national policies and so on.
Several deliberate ‘next steps’ are imperative:

* campaigning to promote ratification and application of the ILO and
UN conventions on protection of the rights of migrant workers in all
world regions

* enhancing cooperation between concerned CSOs and social partners –
trade unions in particular – in promotion of migrant worker standards
country by country

* strengthening common approaches and joint actions between social
partners, CSOs and the key standards-based international organiza-
tions (OHCHR, ILO and UNHCR globally and the African Union, the
Council of Europe, the EU and the Organization of American States in
their respective regions)

* sharing and building on examples of ‘good practices’ of promoting
implementation of these normative instruments.

Today, in the context of increasing inequalities in distribution of
wealth and the exclusion of entire populations from the benefits and
social welfare promised by globalization, it is clear that greater emphasis
is needed on advancing rights-based approaches. To the extent that
migration is a central arena for expression of values in law, policy and
practice, advancing a rights-based framework for the protection of
migrants and the regulation of migration is imperative.
The ICRMW is a singularly symbolic instrument; its adoption is

arguably fundamental to advancing the primacy of the rule of law and
extension of democratic engagement in the context of expanding inter-
national migration. Promotion of the rule of law and of respect for
diversity as guarantors of democracy and social peace are shared respon-
sibilities among all stakeholders – government, employers, trade unions,
civil society and migrants themselves. Social partners, together with
CSOs and IGOs – in concert with migrant associations – have key
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moral and political leadership roles to play in mobilizing societies and
governments to ensure implementation of a rights-based framework for
international migration.
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7

Obstacles to, and opportunities for, ratification
of the ICRMW in Asia

nicola piper

Introduction

To date, among the forty-one States Parties that have ratified the
ICRMW, three are situated in those parts of the Asian region under
discussion here (South, South-East and East Asia): East Timor (in 2004),
the Philippines (in 1995) and Sri Lanka (in 1996); with Bangladesh (in
1998), Cambodia and Indonesia (both in 2004) having signed only. The
first two ratifications by Asian countries took place in the 1990s – the
decade during which only twelve of the current forty-one ratifications
occurred. The other twenty-nine countries have acceded since 2000. The
Philippines was among the early signatories (1993) and was the first
Asian country to ratify. This is not surprising considering that it parti-
cipated in the deliberations during the Convention’s drafting process in
the early 1980s and had been a significant labour exporter since the mid
1970s. When looking at ratification rates from a cross-regional perspec-
tive, most of the current States Parties are located in Africa (seventeen
ratifications), followed by South America (fourteen ratifications). In this
respect, despite its overall population size and migration volume,1 Asia is
surprisingly under-represented among States Parties. This is, however,
consistent with Asia’s overall low rate of ratifications of all UN conven-
tions and covenants, where it takes bottom position.2 Yet, one phenom-
enon consistent with the rest of the world is that, so far, no migrant
receiving country in Asia has ratified the ICRMW.

From the perspective of the direction of migratory flows, Asia is an
interesting case because of the high numbers of intra-regional migration,
i.e. many foreign workers stay within Asia in their search for work. This

1 Of the worldwide estimated international migrants, nearly 29% were in Asia as of 2000
(IOM, 2005, p. 1).

2 This is largely because ‘Asia’ in these statistics typically includes the Gulf States, well
known for their reluctance to ratify any international human rights instruments.
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can be in the form of immediate cross-border migration, as between
Indonesia and Malaysia, or it can be between countries further apart,
such as Bangladesh and Japan (Asis and Piper, 2008). In many Asian
sending countries, the fact that labour out-migration has increased in
volume only since the late 1980s partly explains the slow interest in the
Convention. This is also reflected in the fact that only since the late 1990s
can rising civil society activism be witnessed in Asia (which by now hosts
a considerable number of migrant worker NGOs and migrant associa-
tions, most of which are members of at least one of the several regional
networks; see below). NGOs in Asia have played an important role in
‘spreading the word’ about the Convention, and often it was NGOs that
translated it into the local vernacular in the first place to help to dis-
seminate its content among the (potential and actual) migrant popula-
tion, as well as policy makers (Piper and Iredale, 2003).
As elsewhere, Asian labour-receiving countries, without doubt, have

more power to dictate the terms and conditions of employment, as well
as the rules or regulations of migration. This situation has worsened in
light of increased competition and intensified push factors among the
labour exporting countries. In this respect, without the corresponding
and reciprocal efforts from labour receiving countries, labour sending
countries can only hope to mitigate the negative effects of overseas
employment on their workers. This also makes NGO and civil society
activism in the labour receiving countries enormously important, and
transnational networking crucial. However, considering their limited
resources and staff, plus the fact that they advocate on behalf of a highly
marginalized group that is ‘needed but not wanted’ by the host society,
NGO success is limited.
There are context-specific explanations as to why only two major

sending countries, the Philippines and Sri Lanka,3 have ratified and
why others (such as Bangladesh and Indonesia) have not. Overall, the
most important root cause of non-ratification is possibly the lack of
political will. The specific politics involved in each case, however, differ
slightly. The objectives of this chapter are not only to investigate the
obstacles to ratification of the ICRMW, but also the kind of opportunities
created by ratifying, from a social and political perspective and to a lesser
extent from a purely legal perspective. In addressing these two aspects, I
draw on two studies conducted under the auspices of UNESCO (Piper

3 East Timor (now Timor-Leste) does not appear to be a significant migrant source nor
destination country and is therefore not included in this study.
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and Iredale, 2003; Iredale et al., 2005), for which a wide range of
stakeholders were interviewed (senior government officials in relevant
ministries, representatives of NGOs and trade unions, recruitment agen-
cies, journalists, academic experts and lawyers).
I begin by outlining the major migration patterns and human rights

issues that characterize intra-Asian migratory flows today, discussing the
obstacles to ratification, followed by the reasons for ratification under the
broader frame of ‘opportunities’ that lead to and derive from ratification.
I then turn to NGO advocacy and transnational activist networks to
promote the rights of migrants.

Migration patterns and protection issues in Asia

Of the worldwide estimated 185 million to 192 million international
migrants, nearly 50 million (29%) were in Asia as of 2000 (IOM, 2005,
p. 1). The ILO estimates that about 22.1 million were economically active
in Asia from among the 86 million migrant workers globally (excluding
refugees) (ILO, 2004, p. 7). According to the latest report by the UN
Secretary-General (2006, p. 12), between 1990 and 2005, high-income
countries as a whole registered the highest increase in the number of
international migrants. This is also the case in Asia, where the newly
industrialized economies (NIEs – i.e. Hong Kong, Singapore, Republic of
Korea and Taiwan) and the Gulf Cooperation Council (GCC) countries
constitute the major destinations, as well as Japan.4

The Philippines have now surpassed Mexico as the world’s largest
labour exporting country, and of all newly deployed and land-based
overseas migrant workers, women are now as likely to migrate as men.5

The share of independent women participating in labour migration has
increased sharply since the late 1970s (ILO, 2003, p. 9). By 2000, 50.1% of
all migrants in South-East and East Asia were women (UNFPA, 2006),
and in some cases women clearly dominate over their male counterparts.
This has allowed commentators to use the phrase ‘feminization of migra-
tion’, which is most pronounced in South-East Asia and Sri Lanka in
terms of out-going female migrants.

4 Japan was the first country in East Asia to embark on fast economic development before
the NIEs and is therefore not in this category.

5 Women represent 61 to 72% of all outgoing migrants for 1998 to 2002, and 69 to 72% for
2000 to 2002. If seafarers and rehires were included, the gender distribution would be
roughly equal. I owe this observation as well as the figures to Dr Maruja M. B. Asis from
the Scalabrini Migration Center in Manila (personal communication).
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By the early 1990s, labour migration had grown to the point that nearly
all countries in the region were involved as either origin or destination, and
some as both (UN, 2003, p. 2). Some countries in Asia constitute new
sources of migrant workers bound for Asian destinations, such as
Cambodians and Vietnamese working in Malaysia or Taiwan. Other coun-
tries, such as Japan, the Republic of Korea and Taiwan, have completed the
transition from beingmainly labour exporting countries to becoming labour
importing countries. Thailand is an example of a country that continues
exporting workers although it also began receiving migrant labour during
the 1990s (Asis, 2005). South-East and East Asian countries admit migrants
exclusively for temporary labour purposes whereby permanent residence,
let alone citizenship, is out of reach for most.
Unlike the government-to-government arrangement in western Europe’s

guest worker programme, the system that has evolved in Asia involves
minimal inter-state discussions. With the exception of government regula-
tion of migration matters, recruitment is left largely in the hands of private
recruitment agencies (and their networks of various brokers and interme-
diaries), and the protection of workers rests on contracts signed between
workers and their employers (Asis, 2005). This scheme has given rise to
irregularities and abuses at all stages of the migration process, exacting
costs on migrants and their families. Abusive practices such as excessive
placement fees, contract substitutions, contract violations, low wages and
non-payment or delay in the payment of wages are widespread. This is
compounded by increasing competition on the ‘labour exporting scene’
with more countries supplying migrant workers, exceeding demand.
‘Salary deduction schemes’ do not require payment of high fees prior to
departure, allowing the poorer strata of migrants to move across borders
within the region (Oishi, 2005; Verité, 2005). Unauthorized migrants and
trafficked persons are rendered more vulnerable because they are seen as
immigration violators and have limited or no access to support services and
redress of grievances.
In the countries studied here, most of the labour exporters have not

put any rights-based legislation in place that covers the pre-departure,
working abroad and return phases. Labour receiving countries, in theory,
should protect the migrants as workers, but because of their immigra-
tion status, foreign workers are, in practice, often not covered by existing
legislation (i.e. labour or employment laws as well as occupational and
health regulations). This is a serious problem for the large number of
foreign domestic workers, for example, who are explicitly excluded from
the coverage of national employment laws in the countries of destination.
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The top violation of labour rights is the non-payment or under-payment
of wages, followed by unfair dismissal. Another serious issue is the
rampant violation of freedom of association (Piper, 2006). Legal and
undocumented migrant workers face the various tactics of employers
and contractors to keep them out of trade unions despite their legal
entitlement to membership. Extending rights to undocumented workers
is generally seen as unacceptable. Likewise, the protection of migrant
workers’ families tends to be a taboo area.

Until the 1990s, labourmigrationwithin Asiamainly involved less-skilled
workers. Since then, migration of the highly skilled and of professionals has
increased in response to greater demand, especially for IT and care workers
(nurses, domestic workers), but also in education. In the past, the highly
skilled migrated to countries of settlement, but from the 1990s, non-
settlement countries, such as the newly industrialized countries (NICs) in
Asia, started vying for these sought-after workers. The offer of permanent
residence to attract these prized human resources is particularly remarkable
for Asian countries, such as Japan, Malaysia, the Republic of Korea,
Singapore and Taiwan, which do not allow settlement to less-skilled foreign
workers (and in the case of some, even prohibit marriage between lower-
skilled migrants and local citizens) (Asis and Piper, 2006).

Obstacles to ratification in South-East and East Asia

The obstacles to ratification of the ICRMW are complex, and their
assessment needs to be approached from a holistic framework whereby
the protection of migrant labour via international human rights law is
seen in relation to politics and practices at national level (intra-state) as
well as at transnational or regional level (inter-state). The specific coun-
tries under discussion here are Japan, Malaysia, the Republic of Korea
and Singapore as the major countries of destination, and Bangladesh and
Indonesia as source countries.6

Government level

In both the major exporting and importing countries, the ICRMW is
known within government circles, largely due to promotion by very

6 The data and analysis of this section are based on the original UNESCO study by Piper
and Iredale (2003). This study also included New Zealand.
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active NGOs – usually the ones translating the Convention into local
languages. This does not, however, mean that it is fully understood in all
its details. At the technical legal level, apart from Japan (which was,
together with the Philippines, the only Asian country that joined the
working group deliberations at least during the final phase of the drafting
process), none of the other countries discussed in this section have gone
so far as to investigate clause by clause the exact legal implications of
ratifying the Convention. This is also the reason why it was only in Japan
that the issues of ‘duplication’ (of the ICRMW with other human rights
instruments already ratified) and ‘clashes’ with national legislation were
raised by government officials as among the various reasons for not
ratifying. The Ministry of Foreign Affairs had in fact identified a few
clauses in the Convention that clash with the Constitution.7

The visibility of the ICRMW has not, however, extended into the
wider public sphere. Human rights in general are an accepted and
appreciated concept in most countries under study here, but the notion
of extending human rights to migrant workers has not been given much
attention or sympathy. This is related to the prevailing view that
migrants do not share the same entitlements to the full protection of
human rights law as citizens (cf. de Varennes, 2002). The media, with
their tendency to depict lower and unskilled migrant workers as crim-
inals or as undesirable/undeserving in other respects, are partly respon-
sible for this.
In both sending and receiving countries, there is much confusion as to

the gains and losses in the event of ratification, and it is often assumed at
either end of the migration process that the losses are bigger than the
gains. The overwhelming perception of the ICRMW among receiving
countries is as an instrument for liberal immigration policies. There is
little understanding that the Convention actually encourages the control
of clandestine migratory movements and moreover does not encroach
upon the rights of states to establish criteria governing admission of
migrant workers and their families (although it does set some minimum
standards). Sending countries, on the other hand, fear that they would
have to grant migrant workers within their midst (mainly highly skilled
professionals from developed countries) rights that are superior to local
workers’ rights. This would go beyond their means.

7 This refers mainly to article 17(3) and (4) of the ICRMW. Whether the Japanese
Government was not aware of the possibility of making reservations, with the above
argument then appearing as an ‘excuse’, is unclear.
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In receiving countries, the granting of rights to migrants is dependent
on the migration status or type of visa, and only a small minority of
highly skilled migrants are given an array of rights. As far as less-skilled
migrants (who form the numerical majority) are concerned, the objective
is to treat them as temporary workers who will be replaced after a certain
number of years. The perception in countries such as Malaysia and
Singapore is that migrants coming from less-developed countries are
given the chance to earn much higher wages than at home, hence there is
no need to give them rights or treatment not available to them in their
country of origin. Furthermore, certain labour rights do not exist for
home-state workers, hence they cannot possibly be implemented for
foreigners. Demanding rights for migrants is, therefore, seen as not
legitimate. Also, receiving countries typically want to keep their immi-
gration policies flexible in order to be able to quickly respond to eco-
nomic fluctuations, changes within the labour market and to public
opinion.
Furthermore, there is the issue of taking leadership. Senior officials in

Japan and the Republic of Korea stated that their governments rarely take
the initiative in the ratification of international instruments and usually
follow Western countries. Without this external push, it is unlikely that
they will make the move. Thus, among destination countries, a change of
government mindset is needed to address the reluctance, if not outright
fear, of ‘being first’ to ratify the Convention.
Last but not least, priorities have changed in the aftermath of 9/11.

Many government officials reported at the time of the interview that
counter-terrorism conventions took precedence after 9/11, and there
were certain deadlines to be met that kept relevant ministries very
busy, with little time left to consider other conventions. The current
priority given to ‘national security’ issues is reinforced by the multi-
ethnic and/or multi-religious composition of many countries in this
region and the (alleged or real) existence of pockets of extremism. This
means that considering the ratification of other conventions, including
the ICRMW, is further down the line of priorities. In the context of
‘national security’, anti-trafficking issues are considered more important
than conventions dealing with broader migrant workers’ rights, which is
reflected in the greater ratification record of the 2000 CTOC and its two
protocols dealing with smuggling and trafficking of persons.8

8 For more detailed information, see the UNODC website (www.unodc.org/unodc/en/
treaties/CTOC/index.html [last accessed 21 April 2009]).
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Non-ratifier sending countries: Indonesia and Bangladesh

According to the ICRMW, the main obligations for origin countries are: to
provide information on conditions of admission and remunerated activity;
to give the right to emigrate and return; to regulate andmonitor recruitment
agencies; to assist migrants in the resettlement and reintegration process;
and to provide overseas voting rights. Crucial obligations for Bangladesh and
Indonesia would therefore be pre-departure information campaigns and
training sessions, monitoring of workers abroad and the imposition of
sanctions on brokers and recruiters operating illegally. Under the current
institutional arrangements in both countries, this is a difficult task. The
ratification and implementation processes of any UN convention are
complex undertakings, and the governmental budget and expert staff
assigned to such matters are very limited.
With regard to Indonesia’s current political situation and its entire

bureaucratic system being in the process of decentralization, ratification
and subsequent implementation of the ICRMW in the near future is not
a priority. In 2004, however, Indonesia signed the Convention. In the
longer term, decentralization is potentially conducive to better regulate
out-migration, taking pressure off the central government in Jakarta. But
in both Indonesia and Bangladesh, the sheer number of private recruit-
ment agencies, and the allegedly high level of collusion between govern-
ment circles and those involved in the export business (recruitment
agencies) obstruct any serious efforts to regulate and monitor out-
migration from the perspective of migrants’ protection.9

Another serious obstacle to ratification, as expressed by government
officials, is the fear of losing out on the regional job market (as receiving
countries might be disinclined to employ foreign workers who would be
perceived as too ‘rights conscious’) and that other sending countries
(non-ratifiers) would pick up their workers’ share of the pie. This fear
particularly affects source countries such as Bangladesh and Indonesia
because they depend highly on the Middle East as the destination of their
mostly low-skilled workers. In the case of Bangladesh, anecdotal evidence
has it that when the government was about to ratify the ICRMW in 1998, it
was informed through diplomatic channels that a particular Gulf state
would stop admitting its workers if it proceeded with ratification. Oishi
writes in a similar vein that ‘many GCC countries have adopted policies to
control the origin countries of migrant workers’. The goal is ‘to prevent

9 This was mentioned in some of the interviews and is also backed up by Jones’ study
(1996).
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groups of those workers from taking unified action against the state’ (Oishi,
2005, p. 41). What both countries have in common is the unbalanced
dependence on the Middle East as the major destination of their labour
force (in addition toMalaysia). Many GCC countries are notorious for their
total intolerance of upholding human or labour rights. Malaysia is scarcely
better. Public opinion of Indonesian and Bangladeshi migrant workers is
rather negative in Malaysia, based on the former being depicted as
‘troublemakers’ (causing riots, etc.), and the latter the source of ‘social
problems’ (relationship with local women).
NGOs in both Bangladesh and Indonesia are campaigning for ratifica-

tion of the ICRMW and also for national legislation to protect migrant
workers. A consortium of concerned NGOs in Indonesia drafted a
national Migrant Worker Bill modelled on the Convention. The
Philippines’ Migrant Workers Act of 1995 (Republic Act 8042) was
used as a frame of reference, and this resulted in the inclusion of a gender
perspective into the Indonesian Bill – an element missing from the
ICRMW. At the time of writing, the Bill was still with the parliament.
The same consortium of NGOs in Indonesia has also lodged a class
action court case (Indonesian citizens vs the government) in connection
with the so-called Nunukan tragedy.10 The High Court has accepted this
case but postponed its decision indefinitely.

On the whole, major problems are posed by lack of resources, at
government and NGO level, lack of awareness or ignorance on the part
of the migrants themselves and the strong interests involved in the
‘migration business’. All this needs addressing as part of a promotion
campaign for the ICRMW.

Receiving countries

According to the ICRMW, destination countries are obliged to: observe
the right to join trade unions for any migrant and the right to form
associations and trade unions for legal migrants; provide minimum
social welfare (such as medical care); ensure equality of treatment in
respect of remuneration and conditions of work and employment; allow
documented migrants to be temporarily absent without affecting the

10 Following the 2002 Immigration Act, the Malaysian Government carried out mass
deportations of undocumented foreign workers (mostly Indonesians and Filipinos).
Almost 400,000 Indonesians were deported to a number of places in Sumatra and to
Nunukan in Kalimantan. This was not the first but the largest single deportation under-
taken (Ford, 2006).
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authorization to stay or work; allow liberty of movement, of choosing the
residence and access to alternative employment for legal migrants; give
the right to seek alternative employment in case of termination of the
remunerated activity for migrant workers not authorized to freely choose
their remunerated activity; and work towards providing family reunifi-
cation and extend to children of migrants the right to education.
Unless destination countries were to redesign their present policies,

which revolve around temporary schemes for the lower skilled that tie
them to specific employers, in the event of ratification, most of these
obligations would be violated.
A close examination of recent studies suggests three broad groups of

Asian labour-receiving countries, categorized by their contrasting toler-
ance for civil activism on behalf of migrants: (i) Malaysia and Singapore;
(ii) Japan and the Republic of Korea; and (iii) Hong Kong. Each group is
characterized by a distinct range of rights that have evoked their own
forms and intensities of civil activism. Malaysia and Singapore are
characterized by strict immigration policies, rigid labour contract sys-
tems, low degrees of state tolerance for civil activism and few entitle-
ments for unskilled migrants. Japan and the Republic of Korea are
characterized by tight immigration controls, absence of contract labour
systems (except for the trainee system), large numbers of de facto
migrant workers with few entitlements and relatively high degrees of
tolerance for civil activism. Hong Kong is characterized by a strict
immigration policy, a rigid labour contract system, more rights for
migrants than in the other four countries and a high degree of tolerance
for civil activism (Yamanaka and Piper, 2006).
In Malaysia and Singapore, where human and labour rights are, gen-

erally speaking, politically taboo, and which have ratified only two
international human rights instruments each (the CEDAW and the
CRC), both offer legal migration channels to unskilled migrant workers
(policies in Malaysia, however, are more ad hoc and erratic). Policies
(albeit not statistics) on immigration in Singapore are transparent. Partly
because of these states’ multi-ethnic composition, however, migration
policy is also linked to concerns with maintaining a specific ethnic/
religious balance. Permanent residence status is only given to migrants
who are highly skilled or who are married to a citizen, and citizenship
extended to those of the ‘right’ ethnic/religious background.

In Japan and the Republic of Korea, a major obstacle to ratification
of the ICRMW is that both countries consider themselves strictly
mono-ethnic/mono-cultural and not countries of immigration. Both
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governments feel that if they ratified, this would result in a large-scale
influx and eventual settlement of foreign workers. Unskilled migrants
and their families are only allowed in if they are ethnically close (such as
the nikkeijin11 in Japan and Korean-Chinese in Korea). Other unskilled
foreign workers can enter legally as ‘trainees’ or are tacitly approved as
‘undocumented’migrants. There are, however, no draconian practices to
the extent that exist in Malaysia and Singapore, where legal marriage
between citizens and lower-skilled contract workers is not permitted.
None of the governments under investigation here are prepared to
extend rights to irregular migrants, and there is very little acknowledge-
ment of the complex ways in which migrants become ‘illegal’ (at times
beyond their knowledge or control).
Problems with recruitment agencies exist in all countries. States typi-

cally protect employers more than foreign workers, and this is usually
approved by the public at large, which tends to view foreign workers as
‘competitors’ or ‘criminals’. By excluding trainees and domestic workers
from coverage under their employment or labour laws, a substantial part
of the foreign migrant-worker population is without protection.

Regional developments

In Asia and the Asia Pacific, regional integration is poorly developed
compared with Europe, Africa and South America. Despite the existence
of the Asia-Pacific Economic Cooperation (APEC) fora and the
Association of Southeast Asian Nations (ASEAN), their Member States
are so diverse in terms of political systems and economic development
that there is very little commonality at the pan-Asian level in many policy
areas.12 In contrast to other regions, a region-wide human rights body
does not exist, which is not surprising considering that, statistically, Asia
ranks lowest with regard to ratifications of UN human rights instru-
ments. In 1996, existing national human rights institutions in this part of
the world formed the Asia Pacific Forum as a venue to discuss and

11 This term refers to South Americans of Japanese origin (i.e. descendants from Japanese
immigrants in the nineteenth and early twentieth centuries), mainly from Brazil and to a
lesser extent from Peru.

12 At the sub-regional level, there has been more integration. The South Asian Association
for Regional Cooperation (SAARC) was established when its Charter was formally
adopted on 8 December 1985 by the heads of state or government of Bangladesh,
Bhutan, India, the Maldives, Nepal, Pakistan and Sri Lanka.
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promote human rights standards in Asia, but migrant worker issues have
so far not been among its main concerns.
With regard to broader regional agreements, trafficking seems to be

the most-covered issue. Unlike temporary contract migration, which has
been subject to little regional cooperation in the Asia Pacific, the problem
of trafficking has been taken up at the regional level to some extent. A
number of initiatives do not directly relate to human trafficking but treat
it as a subset of other issues, such as irregular migration. Most of these
initiatives deal with the control and prevention of such migratory flows,
rather than addressing the root causes leading to trafficking and putting
protective measures and victim support mechanisms in place.13

A fairly recent and important development in the Asian region is the
holding of three ministerial-level consultations (labour ministries) by
Asian labour-sending countries – in Colombo (April 2003), Manila
(September 2004) and Bali (September 2005) – to discuss issues of
common concern, including the protection of migrant workers.
Concrete action is yet to be taken, other than the plan for a feasibility
study on the establishment of a CommonMigrant Resource Centre in the
GCC. The final statement of the Bali ministerial consultation, however,
directly refers to the need to establish ‘orderly labour movement and
employment policies consistent with the welfare of workers’. Four areas
are highlighted as essential:

(1) Ensuring the welfare and wellbeing of vulnerable overseas workers,
especially women, during recruitment and employment.

(2) Optimizing benefits of organized labour flows, including the devel-
opment of new markets.

(3) Building institutional capacity and interministerial coordination to
meet labour movement challenges.

(4) Increasing cooperation between countries of origin and destination
countries in ensuring the welfare of overseas workers. More specifi-
cally, one area of cooperation is to aim at ‘establishing minimum

13 One exception seems to be the Coordinated Mekong Ministerial Initiative against
Trafficking (COMMIT). In addition, a number of bilateral agreements on trafficking
are at various levels of discussion between Thailand, Lao PDR, Myanmar, Cambodia and
Vietnam. Among the specific objectives, agreed standards and procedures on repatria-
tion and victim support are mentioned. In addition, COMMIT is one of the few, if not the
only, anti-trafficking initiative that explicitly includes men as potential victims. For more
information on policies and progress of this initiative, see the United Nations Inter-
Agency Project (UNIAP) website (www.no-trafficking.org/content/COMMIT_Process/
commit_process.htm [last accessed 21 April 2009]).
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wage levels and ensuring safe and decent conditions of employment
for contract workers, particularly women, in low skill and low wage
sectors’. This finally constitutes a clear recognition of the rampant
abusive employment practices. The challenge that lies ahead is to
translate this rhetorical statement into action.

The latest development at the regional level in Asia is a declaration
made by ASEAN on the ‘Protection and Promotion of the Rights of
Migrant Workers’ at its summit in January 2007 in Cebu (the
Philippines). This declaration was signed by all ASEAN Member
States, which comprise major labour importers and exporters in the
region. As observed by the Center for Migrant Advocacy Philippines,
this Declaration is non-binding and its scope is limited to documented
migrants and their families who are already residing with them.14

Nonetheless, in a region where discourse on workers’ rights has been
notoriously difficult, this seems an important shift in emphasis.

Opportunities created by ratification: the Philippines
and Sri Lanka

When a country ratifies an international treaty, it assumes a legal obliga-
tion to implement the rights stipulated in that treaty. The first step is to
design legislative measures to incorporate international instruments into
the national legal structure. Recognition of rights on paper is, however,
not sufficient to guarantee that they will be enjoyed in practice. This is
usually done via specific policies and programmes. Governments are
service delivery agencies and, by ratifying a convention, they undertake
certain obligations: the promotion of understanding, acceptance and
public discussion of human rights and actual delivery of a wide range
of programmes/policies.
As the ICRMW only came into effect in 2003, far too little time has

passed to attempt an assessment of its impact. The improvement in
migrants’ rights cannot be attributed purely to ratification of the
Convention. Rather, complex and ongoing sociopolitical processes are
involved at various levels (UN, regional, governmental and non-
governmental organizations). The reasons that make a country ratify in
the first place have to be seen in a specific context. Both the Philippines

14 Personal communication, 17 February 2007.
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and Sri Lanka had already had certain institutional and legal elements in
place to formalize the export of labour by the time they ratified.

Broadly, both identify themselves as democratic states and place
importance on human rights. The right to emigrate is recognized and
the freedom of movement considered a constitutional right for both
female and male migrants. The Philippines have the longest history of
labour export in Asia. The Philippines Government began to involve
itself in labour emigration when President Marcos launched an overseas
employment programme in 1974 to address problems of unemploy-
ment, among others. Institutions were created to handle recruitment
and placement of workers. In Sri Lanka, systematic state-level efforts
to promote emigration started in 1976, and in 1978 the Foreign
Employment Bureau was set up, together with a legal framework. In
both countries, the state agencies and embassies conduct research to
identify potential niches in the international labour market and send
out missions to higher-income countries to win job contracts for their
citizens (as also observed by Oishi, 2005).
The Philippines participated in the deliberations of the draft ICRMW

in the early 1980s. The Philippine delegation contributed ideas and
avidly supported the approval by the UN General Assembly in 1990.
The Philippine Government first signed (in 1993) and then fully ratified
the Convention on 5 July 1995 and was, thus, the first Asian country to
do so. The most significant piece of legislation in the Philippines that
translates the obligations of the ICRMW into national law is Republic
Act 8042, also known as the Migrant Workers’ Act of 1995, introduced
around the time of ratification of the ICRMW. The two pieces of legisla-
tion were developed concurrently and so there is a great deal of com-
plementarity. This was also a period of heightened civil society activism,
largely in reaction to the execution of Flor Contemplacion in 1995, a
domestic worker in Singapore, who became the symbol of the sacrifices
that female migrant workers were seen to be making to secure the
livelihoods of their families.15 A wide range of institutional mechanisms
have been established since then to ensure the protection of the rights
of migrant and overseas workers. Voting rights for overseas Filipinos
were also implemented recently.16 In this respect, the Philippines are
unique.

15 For more information, see Hilsdon (2000).
16 See Philippine Migrants Rights Watch website (www.pmrw.org [last accessed 21 April

2009]) for legislative and other details.
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In Sri Lanka, on the other hand, the decision to ratify the ICRMWwas
not driven or prepared by a vibrant civil society movement. Rather, it
seems to have been a ‘routine ratification’ on the part of a government
that happened to be ‘pro-labour’ at that time. The fact that between 1996
and 2004 no action was taken to implement the Convention supports the
argument of a routine ratification. The Sri Lanka Foreign Employment
Act was already implemented in 1985 and amended in 1994, when the
entire criminal code was being amended. The Sri Lanka Bureau of
Foreign Employment (SLBFE) Regulation of 1985 sets out the rules of
the recruitment process but does not include rights provisions for
migrants. Although the welfare components of the ICRMW were seen
as compliant at the time, the gravity of the commitment was not fully
understood by the Sri Lankan Government at the point of ratification
(according to a ministerial official).
The very large numbers of Filipinos going overseas to work over a

sustained period of time makes ‘labour export’ a very contentious issue
within the country; thus there is a much greater level of awareness of
these issues in the Philippines. There is considerable opposition to the
‘costs’ of the overseas employment programme in terms of the loss of
skilled workers, the mistreatment of many workers by domestic recrui-
ters, offshore recruiters and employers, the absence (largely of women)
from families and problems of reintegration, whereas others realize that
the programme is essential due to the lack of domestic opportunities.
Many civil society participants have become involved in various aspects
of the programme, for example: providing training and pre-departure
orientation; raising questions about the ‘entertainment’ industry; high-
lighting the problems of absentee parents; emphasizing the rights of all
migrant workers, including irregular migrants, as well as the paucity or
failure of reintegration programmes, to name but a few. In other words,
there has been active engagement with policy makers and the policy-
making process. In addition, many NGOs are internationally connected,
often via the internet, and operate both ‘at home’ and in many destina-
tion countries (see below).
In contrast, Sri Lankan civil society, and specifically migration NGOs,

are less developed. There is still a low level of civil society activism in Sri
Lanka, let alone in the destination countries. CSO representation on
organizational boards, committees, etc. is minimal. For example, there
is, so far, no representative of migrants through trade unions or NGOs on
the board of the SLBFE. NGOs and trade unions have not engaged in
more forceful lobbying for policies and have not formed any strong
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alliance. In contrast to the Philippines, NGOs do not seem to target
individual senators to speak out on migrants’ behalf. The ICRMW was
ratified largely in response to pressure from outside rather than inside
the country. Generally, people’s awareness of their rights seems lower
than in the Philippines, resulting in them being less well-informed and
active. NGOs have been mainly engaged in service provision in Sri Lanka,
and to a much lesser extent in advocacy and lobbying. The migrant NGOs
that do exist rally mainly around the issue of voting rights and social
security (especially pension rights).
There are no signs that migration has decreased since ratification (in

terms of ‘losing out’ on the regional labour market) in either country. But
at the same time it has to be said that there has been little ‘external’ use of
the Convention vis-à-vis receiving countries by government representa-
tives. The changes in statistics that exist seem to be mainly due to
different measuring methods or new policies/regulations. Sri Lanka is
heavily reliant on a small number of destinations for its overseas labour
markets. These are mostly in the Middle East, where ‘power’ exerted by
the Sri Lankan Government to influence the conditions and fulfilment of
the rights of migrant workers is very limited. Filipinos, by contrast,
constitute a far more diverse migrant labour force in terms of occupa-
tion, skill level and geographical destination. Thus, the relatively better
protection enjoyed by Filipinos is not the direct result of ratification of
the ICRMW but the result of a complex set of issues. The different
migration and sociopolitical situation has created far more opportunities
for migrant worker protection in the Philippines than in Sri Lanka.

Rights activism and the role of civil society

NGOs and migrant associations

The proliferation of NGO networks in Asia in the past two decades
reflects the growing role that NGOs are now playing in response to issues
concerning migrant labour (Piper, 2003). Networking and alliance for-
mation is thereby a crucial operating method to generate ‘critical mass’.
This can take the form of national and/or transnational networks. In the
specific context of protecting migrant workers, the meaning of trans-
national networking and organizing, which reflects the nature of cross-
border migration involving at least two countries, refers to: (i) local
citizens campaigning on behalf of non-citizens; (ii) activists following
their compatriot migrant workers to the destination and campaigning on
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their behalf from there; (iii) migrants campaigning on their own behalf,
challenging the government of origin as well as destination; and (iv)
migrant workers or their compatriot activists campaigning on behalf of
all migrant nationalities, not only their own nationality group (Piper,
2005a).

Due to a lack of political space for certain types of activism and/or the
often non-legal status of foreign workers, it is sometimes impossible or
difficult for migrants to set up their own organizations. In such circum-
stances, they depend on local citizens to take up their concerns. This is
prevalent in countries such as Singapore and Malaysia, where self-
organizing is impossible. In countries where it is difficult but not impos-
sible, such as Japan, the Republic of Korea and Taiwan, migrants have
been more actively involved in setting up their own organizations. A
particularly well-documented example is Hong Kong (Yamanaka and
Piper, 2006; Wee and Sim, 2005).
Availability or lack of political space partly explains the different types

of group involved in migrant labour advocacy and service provision.
Recent studies on four major countries17 in South-East Asia – Singapore,
Malaysia, Indonesia and the Philippines – have provided a detailed
mapping of existing organizations and their strategies for promoting
and protecting migrants. These studies have made a clear distinction
between migrant worker associations (run by migrants or former
migrants) and other NGOs. Self-organizing has been identified as parti-
cularly effective, which underpins not only the importance of ‘freedom of
association’, but also ‘freedom to form political organizations’ (direct
and indirect violation of which is widespread, however).
Filipinos have emerged as the most widely and best-organized group

of migrants, to the extent that they are even engaged in ‘training’ other
groups of migrants to become good activists (as happens in Hong Kong)
(Piper, 2005b). This is related to a number of reasons discussed elsewhere
(Piper and Uhlin, 2002; Yamanaka and Piper, 2006). The most successful
of the networks run by Filipinos, in terms of its widespread grass-roots
support as well as overseas networking, is possibly MIGRANTE
International, a global alliance of overseas Filipino organizations.
Membership-based, staffed by activists who were formerly migrants
themselves and supported from the grass-roots level, MIGRANTE
International has been vital in organizing Filipino migrants on a large
scale. Among its objectives are to strengthen the unity and organization

17 See Asian and Pacific Migration Journal (2006).
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of overseas Filipinos and their families in the Philippines and to defend
the rights and welfare of overseas Filipinos. The alliance has ninety-five
member organizations in twenty-two countries in all global regions. By
trying to address the root causes of migration in the Philippines, the
NGO and its networks are addressing migrant workers’ rights ‘at home’.
Another Philippines-based, but clearly more regionally oriented, net-
work is MFA, a 260+ membership organization covering the whole of
Asia (West, South, South-East, North-East, East), including NGOs from
sending and receiving countries.18 Its member NGOs support any
migrant workers, female and male, of any nationality in Asia. They
hold regular regional meetings, exchange information (and also engage
in lobbying) via e-mail.
Broadly, the main issues fought for by migrant worker associations

and NGOs are employment-related rights and improved working con-
ditions. In the specific case of domestic workers who are locked into
informal interactions within the home, much of the activism has
appealed to the ‘morals’ of employers, as reflected in campaigns such
as Dignity is Overdue (Singapore, Malaysia), and has called for standard
contracts as minimum protection. In Malaysia, the trade union council
and NGOs also call for the right of all workers to seek redress to end the
under-payment or non-payment of wages and to create a ‘culture of
payment of wages’. In the Philippines, activism by and for migrants’
rights has become particularly broad to include, for example, the rights of
family members left behind and rights to economic security ‘at home’, as
well as absentee voting rights – a campaign that resulted in the passing of
the Overseas Voting Bill in 2004.

Trade unions

Based on a global survey, Johansson (2005, p. 2) observes that the union
movement as a whole considers ‘reaching out to the unorganized and
vulnerable’ as key to ensuring the future relevance of trade unions. He
goes on to describe unions as ‘one of the most progressive actors in the
migration debate’ and as ‘active in organizing them and defending the
rights of migrant workers’. It is debatable whether unions are in fact at
the forefront in the migration debate. There might be regional variations.
Empirical evidence from Asia, for example, points rather to migrant
worker associations and NGOs.

18 For more details, see the MFA website (www.mfasia.org [last accessed 21 April 2009]).
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At the global confederation level, the ICFTU has advocated for
migrants’ rights in many venues and was a crucial participant at the
2004 International Labour Conference in Geneva. The ICFTU’s Asian
and Pacific Regional Organisation (APRO) has also organized a few
regional consultations on the role of trade unions in protecting migrant
workers (ICFTU-APRO, 2003). ICFTU-APRO’s Action Plan from 2003
includes two major recommendations: (i) establishing a migrant work-
ers’ desk or committee; and (ii) recruiting migrant workers as union
members. The first has been realized by some national centres, such as
Singapore’s National Trades Union Congress (NTUC).19 Malaysia’s
Trade Union Congress (TUC) has a sub-committee/section on foreign
workers but they do not have the funding for full-time staff to work on
migrant labour-related issues, let alone legal assistance (interview, July
2005, Kuala Lumpur). The second recommendation by ICFTU-APRO
still constitutes an under-developed aspect of trade union work in South-
East Asia (as elsewhere). But, more recently, the Malaysian TUC has
reaffirmed its commitment to assist and organize migrant workers,
including domestic workers.20 In Thailand, trade union leaders have
formulated the so-called Phuket Declaration, resulting from an ILO
workshop on migrant labour in August 2005, in which they declare
(among other items) that ‘Thai Trade Unions should be committed to
organize and recruit migrant workers.’21

Part of these new initiatives is the attempt to cooperate transnation-
ally in order to offer better protection to temporary migrant workers.
The two declarations mentioned above (Malaysian TUC and Phuket)
include in their ‘action plan’ the promotion of close cooperation
with unions in sending and receiving countries. The Malaysian TUC

19 According to a recent questionnaire by the ILO sent out to trade unions around the
world (to which forty-two trade unions responded, among them NTUC Singapore),
sixteen unions replied affirmatively to the question of whether they have a designated
migration officer, two of which were in South-East Asia: Hong Kong and NTUC
Singapore. The main responsibilities of such migration officers were mostly (i) training
and information, followed by (ii) policy advocacy, (iii) individual assistance, and lastly
(iv) recruiting members. NTUC Singapore’s designated migration officer is part of the
Migrant Workers Forum (MWF) set up in 2002, chaired by Yeo Guat Kwang.

20 Concluding Resolution, MTUC Conference on Migrant Workers, 18 to 19 April 2005,
Petaling Jaya Malaysia. I thank Mr Ragwhan of the ILO Bangkok office for sharing this
information.

21 I am grateful to Mr Ragwhan at the ILO Bangkok office for sharing this document
with me.
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document recommends that sending countries should ‘develop a system
for networking and information exchange between sending and receiv-
ing countries’. As laudable as these statements are, it remains to be seen
whether resources will be made available for such transnational coopera-
tion. Philippines-based trade unions, on the other hand, have sent
organizers to Hong Kong to assist with the setting up of domestic worker
unions there. This seems the kind of strategy that should be employed
more widely by unions in the labour sending countries.

Conclusion

Asia is a hugely diverse region in economic and political terms, as
manifested by the different migration policies in East, South-East and
South Asia, as well as by the different politicization of migrants’ rights
and space for civil society activism. The concept of extending rights to
migrants is rather new, and there is very little understanding of what
this means. Ratification and implementation of a multilateral instru-
ment such as the ICRMW is, therefore, a highly contested and politi-
cized issue.
As elsewhere, destination countries are unlikely to ratify this instru-

ment soon. Origin countries, by contrast, have begun to show more
interest in the protection of their workers abroad, to a large extent
pushed by civil society activism. The most advanced country in this
respect is the Philippines. Filipinos emerge as the best protected and
politically most active migrant workforce. This has to do with the social
profile of the migrants themselves (skills and education level); duration
of the state-driven migration programme; diversification of destinations
(not dependent on just a few countries); a vibrant civil society at home;
and the most widespread civil society networks resulting in high levels of
mobilization. The high awareness of migrants’ rights and policies to
ensure protection are thus the result of a complex set of issues rather
than just the ratification of the ICRMW. For the other origin countries,
the Philippines case shows that providing prospective migrants with
higher levels of protection has to start at home – with improved educa-
tion standards and the raising of human capital.
Networking across countries and across various types of CSO is a vital

ingredient in the promotion of migrant workers’ rights and must expand
in order to ensure greater influence on national and regional policy
making.
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8

Obstacles to ratification of the ICRMW
in Canada

victor piché, eugénie depatie-pelletier
and dina epale

Introduction

Throughout the twentieth century, international migration policies and
principles have been dominated by the nationalist/consequentialist
paradigm (Piché, forthcoming; Ruhs and Chang, 2004). This paradigm
is based on two fundamental principles: first, international migration
policies are the exclusive prerogative of national states (national sover-
eignty); and second, they are geared towards national interests (immi-
gration must thus have positive economic consequences). One notable
breach with respect to national sovereignty is the Geneva Convention
(1950) whereby States Parties have accepted international standards and
multilateral management of refugee protection.
Although ‘virtually all migration policies affect the enjoyment of

recognized human rights’ (Fitzpatrick, 2003, p. 169), the connection
between international migration and human rights is relatively recent
and can be traced back to the early work of the ILO and, in particular, the
1949 Migration for Employment Convention.1 However, the basic
instrument in human rights of migrants is the ICRMW, which was
adopted by the UN in 1990 and came into force thirteen years later, on
1 July 2003, after ratification by twenty signatory countries. As was the
case with women and children, the adoption of this specific convention
by the international community targeted the human rights protection
of a particularly vulnerable group: non-citizens (workers and members
of their families). Since the Convention came into force, twenty-one
other states have ratified it (bringing the number of ratifications to
forty-one as of June 2009) and campaigns geared towards ratification

1 ILO Convention No. 97 (Convention concerning Migration for Employment (Revised))
came into force in 1952; forty-five countries have signed it (see www.ilo.org/ilolex/
english/index.htm [last accessed 12 May 2009]).
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are under way in several countries. Although in 1994 most countries
(176) adopted the ICPD’s Programme of Action (UN, 1994), urging
governments to ratify the ICRMW, no developed country has yet ratified
it, including Canada.
Canada has a history based on immigration and systematic coloniza-

tion of its territory by recent arrivals (1960–2008 annual cohorts of
immigrants and refugees), a national culture developed by waves of
consecutive immigration and an economy that depends greatly on con-
tinuing immigration policy (Hawkins, 1974). Furthermore, thousands of
foreign workers are brought into Canada every year, of which an increas-
ing number are deemed not to have any ‘specific skills’ or are ‘unskilled’.
But despite Canada’s official recognition of the importance of respecting
human rights at different levels, and the fact that the Convention is a
tool that allows the orientation and critical evaluation of its policies,
Canada still refuses to ratify it. This chapter, based on a UNESCO-
sponsored study realized between September 2005 and August 2006 by
the authors, in cooperation with Action Canada for Population and
Development (ACPD), investigates the reasons behind this reluctance.
Several parties could play a significant role in the promotion and

protection of the rights of migrant workers in Canada: the federal
government, elected provincial and federal members of parliament,
federal and provincial human rights commissions, provincial govern-
ments, workers unions and community groups/NGOs in support of
migrant workers and their families. We focus primarily on the points
of view of (i) the federal government, (ii) members of the federal parlia-
ment and (iii) community groups/NGOs.
More specifically, we identified, in the federal government’s organiza-

tion chart, the departments most involved in the protection of the rights
of migrant workers, i.e. those that deal with human rights issues, migra-
tion management and the application of labour standards. Three federal
departments were targeted for this study: Citizenship and Immigration
Canada (CIC); Foreign Affairs Canada (FAC) and Human Resources and
Skills Development Canada (HRSDC). Interviews with senior bureau-
crats were conducted in a manner that allowed them to express not only
their views regarding past and present obstacles to ratification of the
ICRMW, but also their opinion on the future promotion and protection
of the rights of migrants in Canada and at the international level. Over
twenty civil servants in charge of pertinent programmes were inter-
viewed, as were selected members of the House of Commons of the
federal parliament, targeting those assigned to the Standing Committee
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on Citizenship and Immigration.2 Finally, interviews of active members
and a review of the material published by selected Canadian civil society
groups and NGOs involved in the promotion of migrant workers’ rights
in Canada constitute the basis of our analysis of NGO views.3

First we present an overview of the current policy framework of migrant
workers’ rights recognition and protection in Canada. In the following
section, we identify the federal government’s official reasons for refusing
to ratify the ICRMW, followed by the views of selected MP members of
the Standing Committee on Immigration and Integration. The final section
offers a brief presentation of NGO/community group evaluations of the
federal government’s official position towards the Convention.

Immigrants and foreign workers in Canada4

Canada’s current Immigration and Refugee Protection Act 2002 creates
five types of migrant worker:

(1) workers selected for immigration5 and granted permanent status6

(2) visitors authorized to work temporarily (without work permit)

2 Of the fifteen requests for an interview, nine members of parliament agreed: two from the
Conservative Party of Canada (Barry Devolin and Ed Komarnicki – the former is also
Parliamentary Secretary to the current Minister of Citizenship and Immigration Canada);
four from the Liberal Party of Canada (Albina Guanieri, Andrew Telegdi, Blair Wilson and
Raymonde Folco); two from the Bloc Québécois (Meili Faille and Johanne Deschamps); and
one from the New Democratic Party of Canada (Bill Siksay). See the supplementary biblio-
graphy at the end of the chapter for government sources consulted for this section.

3 The NGOs included in our analysis are the following: Action Canada for Population and
Development; Amnesty International Canada; Amnistie Internationale, Section
Canadienne Francophone; Association des aides familiales du Québec; Centre d’appui
aux Travailleurs et Travailleuses Agricoles; Centre des Travailleurs Immigrants; Coalition
d’appui aux Travailleurs et Travailleuses Agricoles; Droits Travailleuses et Travailleurs
(Im)migrants; The Inter-Church Committee for Refugees; Justicia for Migrant Worker
(Ont.); Justicia for Migrant Workers (BC); Kairos; The London Diocesan Migrant
Workers Committee; No One is Illegal (Vancouver); North South Institute; OCASI/
STATUS COALITION; Philippine Women Centre of BC; Personne n’est illégal
(Montréal); Philippine Women Centre of Quebec; and Solidarité sans Frontières.

4 In Canada, ‘foreign workers’ are migrant workers with temporary status.
5 Other foreigners are admitted as immigrants under family reunification or humanitarian
criteria. These newcomers with permanent status are potential workers but are not
admitted into Canada specifically to fulfil this economic requirement.

6 Note that permanent residents (as well as new citizens) could be considered as a special
category of migrant workers (see Clark, 1999): they can lose their status and be deported if
they are suspected of criminal activities that could jeopardize national security (see
Crépeau and Nakache, 2006).
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(3) foreign workers authorized to work temporarily in Canada upon
obtaining a work permit from CIC

(4) foreign workers authorized to work temporarily in Canada upon
obtaining both an authorization from HRSDC and a work permit
from CIC

(5) ‘undocumented’ migrant workers.

Under the immigration regulations, two departments (CIC and HRSDC)
are in charge of managing migrant workers’ (permanent and temporary)
admission and integration in Canada. Table 8.1 gives general statistics on
the annual inflows to Canada of foreign nationals admitted for permanent
or temporary residence. Most migrant workers during the last decade were
not admitted to Canada as immigrants (row 1), but, on the contrary, as
foreign workers (row 8). Moreover, if the number of foreign workers
admitted annually with permanent status has not significantly risen since
1997, the annual number of admissions of foreignworkers under temporary
work permits has increased by almost 50% between 1997 and 2006.
The category ‘foreign workers’ (row 8 in Table 8.1) covers a range of

situations. In order to illustrate this diversity, two critical criteria can be
combined to produce the typology in Table 8.2: (i) the type of work
permit (tied to specific employer or not); and (ii) qualification require-
ments associated with the worker’s occupation in Canada (high skilled
vs low skilled). Table 8.2 shows that workers in low-skilled occupations
have increased between 2002 (date of implementation of new
Immigration Act) and 2006 (from 27,221 to 37,472). Given the current
high levels of education and per capita income, the commercialization of
domestic work and family services, the ageing of the population and an
immigration policy for foreign workers favourable to business people
and professionals, the pool of workers ready to accept dirty, dangerous or
degrading (3-D) jobs is seeing a downward trend among the active
Canadian population. In this context, the Canadian federal government
has decided since 2002 to streamline the admission of ‘low-skilled’
foreign labour under work permit tied to a specific employer. This
explains the systematic increase in the percentage of ‘low-skilled’ tem-
porary foreign workers as illustrated in Table 8.2. On the other hand, the
number of high-skilled workers under temporary work permit seems to
have been somewhat constant, but these figures are under-estimated in
as much as most foreign workers employed temporarily in the Canadian
entertainment sector are authorized since 2002 to work without a work
permit (Immigration and Refugee Protection Act 2002, articles 186–89)
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and therefore are no longer included in foreign worker statistics. This
explains why in Figure 8.1 the number of business and professional
people has decreased since 2002 as a result of this policy change.
Figure 8.1 shows that the changes in admissions of workers between
2002 and 2006 varied according to skill level associated with the job offer.

Rights of migrant workers and families in Canada

The four different categories of documented foreign worker are granted
different rights in Canada, as summarized in Table 8.3. Hence, foreign
workers granted permanent residence status upon arrival are protected
under civil and socioeconomic laws by the Canadian Constitution and
applicable federal and provincial laws (with the exception of the right to
vote or to be elected). On the contrary, the ‘low-skilled’ workers under
work permit tied to a specific employer and the undocumented workers
are granted very limited rights. Their precarious legal and working

Table 8.2 Annual admissions of migrant workers under a first work
permit, by level of qualification associated with the employment
authorization (2002–2006)

Category of work
permit issued Skill level 2002 2003 2004 2005 2006

Migrant workers
admitted
under permit
tied to a
specific
employer

Occupations with
high
qualification
requirements
(‘high skilled’)

40,596 32,854 33,260 36,480 40,804

Occupations with
low
qualification
requirements
(‘low skilled’)

27,221 27,556 29,719 32,770 37,472

Migrant workers
admitted
under open
work permit

Level and type of
qualification
unknown

27,573 28,094 32,244 33,358 34,382

Total 95,390 88,504 95,223 102,608 112,658

Source: Adapted from CIC (2006a).
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conditions lead to the conclusion that these are the migrant workers
specifically targeted by the ICRMW.
Documented migrant workers vulnerable to rights abuse (placed in

Canada under the legal authority of their employer) are admitted
through one of three programmes for low-skilled workers currently
administrated by the federal government (HRSDC and CIC): the Live-
in Caregivers Program (LCP), the Seasonal Agricultural Worker
Program (SAWP) and the Low-Skilled Workers Program (LSP).

Live-in Caregivers Program

The LCP is geared towards the recruitment of foreign workers to carry out
domestic work while living in the home of the employer named on the work
permit they have been issued. After having worked for at least twenty-four
out of thirty-six months from their initial entry into Canada, the domestic
worker can obtain permanent residence status. In December 2006, there
were approximately 20,000 workers in Canada under this legal status.

Seasonal Agricultural Worker Program

Several bilateral agreements have targeted citizens from Mexico and
the Caribbean who are temporarily employed as agricultural workers
in Canada. One of the peculiarities of this programme is the formal
involvement, in the recruitment process, of representatives of the federal
government, of consular offices and (at least in Ontario and Quebec) of
regional Federations of Agricultural Producers. With the official blessing
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60

1998 1999 2000 2001 2002 2003 2004 2005 2006

Business people
and professionals

Skilled workersLow-skilled or
unskilled workers

Figure 8.1 Percentage of annual admissions of migrant workers under a first permit
linked to a specific employer, by skill level associated with the job (1997–2006).
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of the Department of Human Resources Canada, important constraints
to the foreign worker are directly integrated in the standardized agri-
cultural labour contracts annually re-negotiated between representatives
of the Canadian producers (employers) and either representatives of the
Mexican Government or representatives of the Caribbean governments
(governmental labour brokers). In particular, no foreigner associated
with this programme can work for any other employer in Canada except
the one they were assigned to, unless the employer eventually authorizes
a move to a second Canadian employer. Also, after a trial period, which
varies between seven and fourteen days, any agricultural producer can
terminate the foreign worker’s employment, thereby setting the ball
rolling for the repatriation to their country of origin. Finally, an agri-
cultural worker is obliged to live in the place chosen by the employer.
Between January and December 2006, more than 20,000 Mexican and
Caribbean workers have been employed in the Canadian agricultural
industry under this programme.

Low-skilled Worker Program

It was not until the coming into force of the new Immigration Law
(2002) that standard directives were given for the recruitment of
‘low-skilled’ foreign workers in economic sectors other than agricul-
tural work and live-in care services. Only then was the recruitment
process of this type of foreign worker by Canadian employers nor-
malized. If these new recruitment procedures have significantly sim-
plified and facilitated the admission of ‘low-skilled’ foreign workers
since 2002, these new residents in Canada are not invited to integrate
at the community level and, on the contrary, will not be admitted
unless they succeed in convincing the Canadian immigration agent
that they will leave Canada before the expiration of their (initial or
renewed) work permit. If these foreign workers – as opposed to the
‘skilled’ or ‘highly skilled’ temporary workers – are authorized to
work for only one employer, their socioeconomic integration (and
consequently their freedom of movement and their freedom of asso-
ciation) is administratively highly restricted. So, in contrast to the
situation of other foreign workers, the federal government has not put
into place any options to facilitate obtaining permanent residence
status by these ‘low-skilled’ foreign workers. In 2006, the number of
workers placed under this legal framework in Canada amounted to
approximately 10,000.
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Undocumented workers

As far as undocumented foreign workers are concerned, the geographical
and geopolitical situation of Canada makes it difficult for migrants to
cross the borders clandestinely or buy falsified Canadian passports on the
black market. As a result, it is believed that the majority of ‘undocumen-
ted’ workers in Canada came in legally and are working clandestinely
since the expiration of their temporary visas. The number of these
undocumented workers cited by politicians, by groups defending the
rights of undocumented and non-status people and by the Canadian
media in 2006, varies between 200,000 and 800,000, even if in the current
context a scientific evaluation of the number of ‘undocumented’ workers
in Canada seems impossible. This group’s importance in the Canadian
workforce and its contribution to the economy become apparent in the
mass media from time to time, when planned deportations would
destroy families or community ties, or when workers employed in indus-
tries affected by a high level of labour shortage are deported without the
implicit consent of the Canadian employer. For example, raids and mass
deportations of workers employed occurred in the construction sector in
Toronto in 2006 and in the South Ontario agricultural sector at the
beginning of 2009.

Obstacles to ratification: the perspective of Canada’s
federal government

Given the increasing presence of vulnerable migrant workers in Canada,
ratification of the ICRMW could appear to Canadian officials as a useful
tool for enhancing vigilance at all levels to prevent human and labour
rights abuses on Canadian territory. However, an analysis of interviews
conducted in 2006 with civil servants in charge of human rights issues
allowed us to identify four reasons regularly referred to as a justification
of Canada’s past refusal to ratify the Convention:7

(1) Migration management (including determination of the rights that
should be recognized for various groups of migrant workers) lies
within the national sovereignty of each nation-state and should not
be subjected to multilateral institutions, including UN agencies.

7 At the time of writing, we still had not been able to obtain the legal brief commissioned by
the Department of Citizenship and Immigration to the judicial services of the
Department of Justice that identifies the legal obstacles to ratifying the Convention.
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(2) The spirit of the Convention is not in line with the Canadian political
tradition of favouring permanent status upon arrival and access to
citizenship for foreign workers and families selected through the
Canadian immigration and refugee protection system.

(3) Fundamental rights of all persons, irrespective of their legal status, are
sufficiently protected in Canada by other international conventions
and the Charter integrated in the Canadian Constitution since 1982
and other human rights and labour legislations applicable in the
province of employment.

(4) Signing and ratifying the Convention would force Canada to review
its temporary migrants’ programmes and deportation procedures in
order to make them more respectful of the Convention.8

Obstacle 1: migration and national sovereignty

Migration policies are exclusively national sovereignty issues and should
not be determined by conventions at multilateral or international levels.

Even if Canada encourages the expansion of bilateral and multilateral
dialogue on international migration issues (e.g. in the context of the
Commission on Labour Cooperation9), its view is that migration policies
should be decided exclusively at national level. The opposition to a formal
international framework dealing with migrant workers is directly linked to
the necessity of reaffirming the rights of states to act contrary to human
rights rules in certain cases (e.g. the right not to be deported to a country
where there is the risk of being tortured or executed), under the guise of
fighting terrorism. Consequently, Canada does not see the legitimacy of
setting up migrants’ rights in an international convention that will impact
on the freedom of countries in terms of their migration policies, rights said
to be already enshrined in the 1951 Convention relating to the Status of
Refugees and the 1984 Convention against Torture.
This reason for Canada’s refusal to ratify the ICRMW has in been part

spelled out in the official statement submitted to the GCIM (FAC/CIC,
2005). Moreover, Canada’s statement at the HLD (NewYork, 15 September

8 Other reasons, such as the potential impact on provincial legislations (such as labour
legislations), or the cost associated with the training of thousands of Canadian officers in
human rights matters related to the Convention, have also been cited as reasons for
Canada’s reluctance to ratify the Convention (see Clark, 1999).

9 The Commission on Labour Cooperation is a tri-national consultative body (Canada,
United States and Mexico) created in 1993 as a result of the North American Agreement
on Labour Cooperation (NAALC).
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2006) reaffirms that: (i) the ‘new’ dialogue on international migration
should take place as a stand-alone forum and not within the UN system;
(ii) the dialogue process should focus on developing understanding of
substantive issues rather than on negotiating resolutions; and (iii) states
(not international institutions) should take the leadership role (CIC, 2006b).

Obstacle 2: immigration philosophy

The spirit of the Convention in terms of migration management is
historically in dissonance with Canadian culture and tradition.

The initiative behind the ICRMW arose during the 1970s in an interna-
tional context that was characterized by an increase in the guest workers’
programme, which was geared towards addressing labour shortages in
Europe, a concept that was very remote in a Canadian context.10 Canada
was not part of the mobilization around the Convention, but, shortly
before the UN adopted it in 1990, last-minute efforts by Canada to
change its general philosophy towards a less rigorous approach that
would have been more acceptable were in vain.
In the past, the number of temporary workers in Canada was ‘negligible’

in comparison with the selection of a substantial and ever-increasing
number of foreign workers with the goal of permanent residency and
complete socioeconomic integration (by having relatively easy access to
citizenship). Unlike many European countries, access to citizenship is
viewed as a means of integration rather than a reward for those who
have integrated ‘well’. Basically, Canada does not see why it should sign a
Convention that has very little in common with the realities of the country.

Obstacle 3: respect of fundamental rights

It is unnecessary to sign the Convention as the fundamental rights of all,
irrespective of their legal status, are already guaranteed.

10 Although a comparison with the levels of the Europeans cannot be compared, during this
era Canada also signed bilateral agreements with several countries to initially frame the
migration of guest workers to Canada: Jamaica (1966), Barbados (1967), Trinidad and
Tobago (1967) and Mexico (1974). However, as noted above, since the new immigration
and refugee protection law came into force in 2002, these bilateral programmes have been
transformed into simple contractual agreements between coalitions of Canadian employ-
ers and foreign government representatives (except in the case of Mexico, where the
Canadian Government remains involved, in theory, in the annual re-evaluation of pro-
grammes carried out by agriculture industry representatives and Mexican consulates).
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A third justification to non-ratification concerns the effective domestic
and international application of legal instruments guaranteeing the
respect of human and workers’ rights. Canada is already a signatory of
the ICESCR and the ICCPR, which encompass a wide range of rights. In
addition, it has ratified the CAT, the ICERD, the CEDAW and the CRC,
implying that the ICRMW is unnecessary. In other words, migrant
workers and members of their families do not constitute a group that
requires particular protection mechanisms, unlike, for example, women,
children, refugees and ethnic minorities. UN conventions dealing with
universal human rights protection are sufficient to guarantee the protec-
tion of the rights of migrants.
At the national level, the Canadian Charter of Rights and Freedoms

covers the respect of fundamental rights in Canadian law at constitu-
tional level. The protection of the rights of migrant workers/temporary
residents is guaranteed by provincial legislation under health and work-
safety standards, as well as by municipal housing by-laws. In this view,
ratification of the ICRMW for the protection of the rights of migrant
workers in Canada would not be necessary.

Obstacle 4: temporary workers

Given the nature of the type of contract work afforded low or unskilled
migrants, by ratifying the Convention, Canada will be forced to restructure
its programmes and grant certain rights considered fundamental therein.

Given the tightening of human-capital entry criteria into Canada, only
investors, entrepreneurs and highly skilled workers are selected as work-
ers under the current immigration policy. Under pressure by employers
to quickly address the problems of low-skilled labour shortages, Canada
is increasingly allowing employers to recruit foreign workers for low-
wage occupations. However, the federal government does not exercise
any implicit or explicit monitoring and enforcement of contractual
arrangements under which a worker has accepted to come to Canada.
Moreover, the federal government (HRSDC and CIC) explicitly allows
the (administrative or contractual) revoking of fundamental rights
spelled out in the ICRMW. In this context, the federal government
(body with jurisdiction on matters of temporary and permanent integra-
tion terms for foreign nationals) is not really interested in accepting the
responsibility, through ratification of the Convention, of giving more
rights than currently given for low-skilled workers under a temporary
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work permit, in particular the ‘right freely to choose their remunerated
activity’11 spelled out in article 52 of the Convention.

Obstacles to ratification: parliamentarians’ point of view

Interviews with nine MP members of the Standing Committee on
Citizenship and Immigration revealed that the ICRMW is largely
unknown. According to elected officials, this is the most important
obstacle. Note, however, that two political parties, the Bloc Québécois
and the New Democratic Party of Canada, assured us that they were in
favour of Canada ratifying the Convention.12

Ratification of the Convention does not feature on the list of seventeen
priorities identified by the committee, none of which explicitly address
migrants’ rights. However, one of the priorities concerns working con-
ditions of vulnerable workers, in particular foreign temporary workers.

Canada’s ratification: the NGO perspective

Interviews and meetings with representatives of Canadian CSOs and
NGOs working with migrant workers or on related issues show that
mobilization for ratification of the ICRMW at non-governmental level
is still weak but growing. Even though we are witnessing the emergence
of better-coordinated efforts between different provincial and national
actors – community groups, workers associations, human rights NGOs,
unions, researchers, activists, etc. – currently interested in promoting
migrant workers’ rights, the majority of the work (i) is still concentrated
in the field in order to support abused migrant workers in their fight for
reparation under domestic legislation; and (ii) focuses on the review in
light of the Canadian Charter of Rights and Freedoms of the current
selection point system and temporary recruitment programmes, both
discriminating against low-skilled migrant workers.13

11 A formal answer by the Canadian Department of Foreign Affairs (responsible for
Canada’s ratification of international conventions) to Canadian human rights NGOs
has been made available to us after the interviews conducted for this study. Some details
are given regarding the fundamental rights Canada would not be interested in granting
to migrant workers (FAC, 2006).

12 A New Democratic Party of Canada MP has written to the Minister of Citizenship and
Immigration requesting that Canada ratify the ICRMW (letter dated 13 June 2006). The
minister’s response presented the same objections developed during the previous admin-
istration and set out in this study.

13 In Canada, the ‘administrative’ discrimination of migrant workers made on the basis
of their occupation, sex and/or country of origin might not respect the Charter of
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With some important exceptions, Canadian civil society does not seem
to play a proactive role at international level as regards migrants’ rights,
and if the promotion of international standards established within the
ICRMW is on the agenda of some actors, no group or organization has
made ratification of the Convention its primary mission. In their view,
however, the official reasons given for the unwillingness to ratify are
unfounded. Here are briefly presented the criticisms of the government’s
position mentioned in civil society statements or by the representatives
we interviewed.

Human rights and the limits of national sovereignty

In a context of economic globalization and transnational social networks,
the management of migration flows exclusively at the national level
displays several shortcomings. The medium- and long-term sustainabil-
ity of a national migration policy is indeed questionable, as it ignores the
socioeconomic interests of the countries of origin, limits the fundamen-
tal human rights of temporary residents on the basis of national security
concerns and overestimates the capacity of governments to effectively
control cross-border movements of people.
In this view, the international mobility of workers is determined by

economic, political, demographic, cultural, community and individual
forces that operate not only domestically, but also regionally and glob-
ally. States should therefore recognize the limits of their sovereignty over
the management of migration, which would not only maximize the
socioeconomic benefits but would also prevent the development of the
social tensions fuelled by social exclusion, especially in the case of
migrant workers. Ratification of the ICRMW would not, then, keep
Canada from maintaining its unilateral migration policy, but it would
help in minimizing the risks of favouring a framework conducive to
abuse and violations of the fundamental social rights of workers in
Canada.

Permanent immigration vs temporary migration

If Canada can be proud of its migration philosophy’s focus on permanent
immigration, this does not eliminate the fact that programmes for

Rights and Freedoms integrated in the Canadian Constitution in 1982 (Depatie-Pelletier,
forthcoming).
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temporary workers exist and are becoming more and more central in
hiring unskilled or low-skilled workers to fill jobs for which it is difficult,
or even impossible, to find national workers. The rights of these persons
thus constitute a real issue, especially because (as immigration is geared
towards permanent residence) there is no official body for the manage-
ment and coordination of temporary migration. Largely at the instiga-
tion of employers, temporary foreign workers’ contracts strongly limit
their rights and social integration. The federal government does not have
jurisdiction over their working conditions but nevertheless allows their
recruitment despite the absence of control, monitoring mechanisms and
agreements with the provinces.
If Canada were to ratify the ICRMW, it would therefore be forced to

rethink its legislative and institutional framework relating to the recruit-
ment and use of low-skilled foreign workers. Several NGOs have sug-
gested that, given the Canadian immigration philosophy, the temporary
workers’ programme should be abolished and replaced by a recruitment
system using selection criteria for permanent residency. If the need for
low-skilled workers is real, the selection process should be modified to
favour this type of economic immigrant. This would eliminate the
current double standards in terms of migrant workers’ rights, which is
one of the major obstacles to ratifying the Convention.

Usefulness of ratification to complement foreign workers’
rights in Canada

The argument that migrant workers are covered under other UN con-
ventions implies that temporary workers are not in a specific vulnerable
situation. But this is in contradiction to existing cases of exploitation and
non-respect of certain rights involving this category of worker in Canada.
Ratification of the ICRMW would allow for supplementary rights and
would place within the reach of workers a tool specific to the protection
of their rights.
This argument is particularly relevant given that several fundamental

rights and governmental obligations towards foreign workers, consid-
ered ‘non-negotiable’ in the Convention, are actually not recognized by
the government, particularly with respect to programmes geared towards
‘low-skilled’ foreign workers. There is therefore a clash between the
international standards put forward by the Convention and standards
established by the Canadian Government. Here are some examples.
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Systematically informing foreign workers of their rights

According to article 33 of the ICRMW, the Canadian Government would
be held accountable to ensure that employers, governmental organiza-
tions, unions, community-based groups and/or foreign consulates sys-
tematically inform each and every foreigner of their principal rights as a
temporary resident in Canada prior to or upon arrival.
If work contracts associated with low-skilled foreign workers include the

responsibility of every Canadian employer to inform foreign workers of their
responsibilities and obligations in Canada, as well as any other specific rules
to follow in their workplace or place of residence, nowhere is spelt out the
right of migrant workers to be informed of their rights in Canada, including
the right to refuse to do unsafe work. In the instruction sheet that accom-
panies the employment contract associated with the new ‘low-skilled’ work-
ers pilot project, the CanadianGovernment not only explicitly distances itself
from all responsibilities in terms of information on migrant workers’ rights,
but also avoids recognizing the importance and/or necessity of systematic
interventions in this matter by provincial agencies, NGOs or unions.
Despite the number of individual cases that highlight the risks associated

with foreign workers’ lack of knowledge of their fundamental rights in
Canada (in particular those relating to health and safety standards and the
procedures to follow in case of workplace injuries), as brought to the
attention of the Canadian public by the United Food and Commercial
Workers Union and other human rights-based community groups or orga-
nizations, themanagement of the TemporaryWorkers Programme has until
now refused to develop a proactive approach. In the meantime, the federal
government appears to limit itself to meeting some representatives from the
departments of public works and government services from different pro-
vinces in order to secure their future implication in certain aspects of the
management of programmes to recruit foreign workers that touch on their
relevant jurisdictions, such as the management of work relations and even-
tually the training of foreign workers on the subject of fundamental rights.

Government responsibility in monitoring the employment
of migrant workers

The ICRMW also mentions in explicit terms the necessity for the state
not only to oversee the management of foreign workers’ programmes by
systematically maintaining an active dialogue process with foreign gov-
ernments of countries from which workers are recruited, but also to offer
minimum direct services to foreign workers admitted to their countries
(articles 64 and 65).
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If the Canadian Government was historically implicated in the man-
agement of foreign workers in Canada, its theoretically proactive role14

appears to have been reduced significantly in recent years to the advan-
tage of well-organized agricultural production corporations.15 The ten-
dency to ‘privatize’ the management of the recruitment of migrant
workers is not limited to the agricultural sector. The framework, put
into place in 2002 by the Department of Human Resources to make it
easier for all other Canadian industries to hire ‘low-skilled’ foreign
workers, no longer offers systematic interventions either by the
Canadian Government or by representatives of countries of origin, the
only exception being the initial authorization of employment. Thus,
there is no involvement in contract negotiations or in the supervision
of the smooth running of these programmes.
There emerges, from the right of foreign workers to be informed of their

rights in the province of employment, and their right to be publicly
supported in the event of abuse, another responsibility for the Canadian
Government: that of ensuring that every foreign worker upon arrival in
Canada is given the contact information of all provincial, federal and non-
governmental institutions that are competent in areas relating to health,
housing and working conditions and that can be reached by the foreign
worker in the event that employer or consular support were lacking in case
of illness, accident or abuse during their period of residency in Canada
(article 37). In reality, the respective responsibilities of several government
agencies in providing services in the areas of health, working conditions,
housing, working relations, protection of individuals, etc. have not yet
been defined. At the level of several government agencies, such as the
federal Department of Citizenship and Immigration, provincial depart-
ments of immigration and labour as well as municipal administration, the
reason given for the absence of any services adapted for foreign workers is
that only the federal Department of Human Resources is legally mandated
(according to the Immigration Law) to intervene in the recruitment of
foreign workers’ programmes by Canadian employers. However, officials
in Ottawa, as well as regional directors of the Department of Human
Resources working on the temporary workers’ programmes, deny having

14 For example, the Canadian Government is officially part of the annual renegotiations of
contract work between the Canadian Federation of Agriculture and the Mexican
Government.

15 In particular, Foreign Agricultural Resource Management Services (F.A.R.M.S., Ontario)
and F.E.R.M.E. (Quebec) over time have become the main groups in charge of the day-
to-day orientation and management of the SAWP.
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any jurisdiction in the area of foreign workers’ services, thereby limiting
their work to servicing Canadian employers and foreign government
representatives involved in the sector.

Right of migrant workers to be consulted

Even though the need to systematically consult with representatives of
foreign workers during re-negotiations and the re-evaluation of contract
work is clearly mentioned in the ICRMW (article 64), and despite the
demands of foreign consulates at least in the agricultural sector, the
Department of Human Resources has not yet decided to force, or even
guarantee, the creation of migrant workers’ associations that will be able
to democratically identify a number of representatives capable of ade-
quately formulating their different concerns and, where possible, making
proposals for improving the employment process based on their own
interests. The desire of the United Food and CommercialWorkers Union
to be seen as a body that represents the interests of migrant and agri-
cultural workers during annual negotiations of minimal working condi-
tions in Canada has until now been systematically ignored by the
Canadian Government, with its policy of excluding all union representa-
tions or foreign workers’ official representatives.

Right of foreign workers to unionize

The right of all foreign workers to join a trade union is clearly recognized
by the ICRMW (article 40), as well as the right of any migrant authorized
to work in the destination state to create one (article 26). The lack of
recognition of the right to unionize by agricultural workers in Ontario
and Alberta is in direct contradiction to the spirit of the Convention.16

Equal treatment for foreign workers

One of the fundamental principles brought forward by the ICRMW
remains the equal treatment between local and foreign workers hired

16 In Manitoba, however, in a decision rendered on 26 June 2007, the Labor Commission
has ruled that the sixty-five foreign agricultural workers, hired by a family farm in
Portage Manitoba, had the right to form a union. In Quebec, a similar case has been
brought before the Labor Relations Commission. The Commission has allowed workers
employed in greenhouses to join the union (United Food and Commerce Workers
Canada), but has denied the right to collective bargaining to the workers employed in
industrial farms (La Presse, 25 September 2007). This highly restrictive interpretation of
Quebec Labour Code by the Commission has been challenged in the Superior Court by
the Union in the hope that agricultural workers will eventually be allowed to unionize
under the current legislation. A decision is expected soon (Le Soleil, 27 September 2007).

obstacles to ratification of the icrmw in canada 211



in the same country (article 25). The Canadian Government does not
seem to pay much attention to this fundamental principle in its current
programming. Furthermore, being bound to a single employer and
forced to accept the living arrangements fixed by that employer give
rise to a significant disparity between local and foreign workers in terms
of having their rights respected by the employer.

Possibility of impartial reconsideration of the reasons
for expulsion or exclusion from a programme

According to the ICRMW, the existence of an independent body (article
22) having the role of examining the legitimacy of the decision to expel a
migrant worker (article 20) is absolutely necessary in order to avoid the
deportation of workers becoming an impediment to the exercise of their
rights (article 56), such as access to medical care, financial compensation
as a result of a workplace accident, the pursuing of a legal process or the
reporting of cases of abuse (article 13).
For the moment, however, by tying the validity of a foreign worker’s

visa to a specific employer, the Canadian Government implicitly gives all
employers the right to deport any migrant worker at will or prevent them
from being re-hired by another Canadian employer. In the event that the
employer sends a worker back to the country of origin, the reconsidera-
tion of the cancellation of the residence permit and/or the expulsion of
the worker is actually at the discretion of the consular representative
from the worker’s country of origin.

In terms of expulsion, note that the Convention also stipulates the
obligation of all states to take into consideration humanitarian consid-
erations before authorizing the expulsion of a migrant worker (article
56). The government has never recognized, at least not officially, the
value of such an interpretation to consular representatives who have the
final say on the expulsion, sometimes called ‘voluntary return’, of their
citizens sent back by employers.

Respect of fundamental principle of family
reunification of all residents

The ICRMW recognizes that legal migrant workers have the right to
return to members of their family without detriment (article 38): all
efforts have to be made to authorize migrant workers and members of
their family to be temporarily absent without this affecting residency or
work permit, depending on the case. This means that receiving countries
are to take into account the obligations and particular needs of migrant
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workers and members of their family, especially in their country of
origin. Workers have the right to be informed of these possibilities. In
fact, this article implies the right to vacation without pay for family
reasons, accompanied by a right to multiple entries into Canada. If, in
the case of seasonal agricultural workers, the right to leave Canada
quickly is generally guaranteed by their consular representatives when
necessary, workers lose their right to return to Canada to pursue their
work and will often not be called back the following season to take part in
the SAWP. Prejudices associated with returning to the family in the
country of origin for temporary workers in Canada thus exist, thereby
affecting the right to family reunification.

Minimizing exploitation of undocumented migrant workers

The ICRMW recognizes that all migrant workers, irrespective of their
legal status in the country where they are employed, have the right to ask
the employer for any unpaid wages before being sent back to their
country of origin by government authorities (article 25). Until now, no
protection mechanism for this fundamental right has been put in place
by the Canadian Government, constituting an indirect incentive for
exploitation of this category of migrant workers in Canada.

Discussion and conclusion

This study suggests five major conclusions on the obstacles to ratification
of the ICRMW by Canada. The first concerns the views expressed by
elected members of the Canadian Parliament: on the one hand, the lack
of knowledge of the existence of the Convention by the majority of
elected officials is a significant obstacle; on the other hand, even though
two opposition parties have recently decided to express officially their
support for ratification (Bloc Québécois and New Democratic Party of
Canada), there is still a long road ahead before the other two major
parties (Conservatives and Liberals) change their official positions in
favour of ratification.

With regard to federal senior bureaucrats working on the protection of
human rights, four obstacles were identified. First, migration policy is a
country’s sovereign right and consequently should not be determined by
multilateral or international conventions. Second, the spirit of the
Convention is contrary to the Canadian culture and tradition of manage-
ment of migration, which focuses on the granting of permanent resi-
dency. Third, it is unnecessary to sign the Convention given that the
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fundamental rights of all in Canada are legally guaranteed irrespective of
their legal status. Fourth, given the current state of contract work that
regulates the stay of skilled or low-skilled migrant workers, by ratifying
the Convention, Canada will be forced to re-evaluate its programmes and
grant certain rights that are considered fundamental therein. In the light
of these obstacles, the Convention is unlikely to be ratified by Canada in
the near future.
The point of view of NGOs who work on migrant workers’ rights

issues calls into question the validity of these official arguments. To begin
with, the principle of national sovereignty could apply to all international
conventions. Furthermore, national sovereignty is not absolute, and the
current context of globalization supports the management of migration
policies at the global level. Second, the growing importance of temporary
work is in flagrant contradiction to the Canadian philosophy and tradi-
tion in terms of immigration. Third, refusing to ratify the ICRMWon the
grounds that existing conventions and the Canadian Charter of Rights
and Freedoms are sufficient to protect migrant workers is in contra-
diction to the resolution adopted by the UN General Assembly that
considers the migrant population as a vulnerable group; that is, a
group insufficiently protected by current conventions. This argument is
also contradicted by the many known cases of abuses of the human rights
of temporary workers in Canada. In fact, these abuses are so flagrant that
the issue was raised in the House of Commons on 21 June 2007: referring
to the ACPD study for UNESCO, twoMPs, also members of the Standing
Committee on Immigration and Integration, urged the government to
ratify the Convention (La Presse, 21 June 2007, p. A12). Finally, as we
have shown earlier, the temporary foreign workers’ programmes in
Canada display several shortcomings with respect to the rights covered
in the Convention. At the beginning of 2006, a Canadian high official
confirmed to an NGO representative that the Convention gives rights to
temporary foreign workers that the country is unwilling to offer, thus
contradicting the argument that migrant workers are already well pro-
tected in existing conventions.

Towards recognition and protection of migrant
workers’ rights in Canada

It should be mentioned that for the first time in 2008, the federal
government officially recognized the value of (some) temporary workers
for the Canadian economy: their experience could give them a good level
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of linguistic competency and knowledge of ‘Canadian life’, and thus
foreign workers are now directly selected for permanent residence after
twenty-four months of work, if they were employed in an occupation
requiring more than a two-year post-secondary diploma. Considering
(some) temporary foreign workers as potential future citizens, the
Canadian Government might eventually start to fund integration pro-
grammes for temporary foreign workers (as this could now be seen as a
justified ‘investment’ for Canada).

This shift by the federal government from the historically clear divi-
sion between workers recruited on a temporary basis and those recruited
for a permanent purpose has, however, yet to be developed for temporary
foreign workers employed in the low-skilled occupations. The emergence
in 2006 of a national coalition of community groups, NGOs and workers’
unions for the defence of migrant workers’ rights, the Migrant Justice
Network, represented a first important step in the mobilization of
resources and of forces favourable to ratification of the ICRMW in
Canada. The recent involvement of various Canadian workers’ unions
within this national coalition, the organization of gatherings in 2007 and
2009 for extensive discussions of collective action proposals and the
involvement of the House of Commons Standing Committee on
Citizenship and Immigration on the issue of the human rights protection
of temporary foreign workers and non-status workers (official recom-
mendations to the federal government released in May 2009) are all
concrete indications that migrant workers’ rights have become an issue
that the federal and provincial governments will eventually have to deal
with seriously – hopefully sooner than later.
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9

Mexico’s role in promoting and
implementing the ICRMW

gabriela díaz and gretchen kuhner

Introduction

Mexico has been one of the principle promoters of the ICRMW since its
conception in the late 1970s. During the drafting of the Convention,
Mexico’s principle interest was to create an instrument to advocate for
the human rights protection of Mexican migrants resident in the United
States. While this remains true today, Mexico has since become a major
transit country for migrants attempting to reach the United States, and to
a lesser extent, a destination country. As such, it is in the complex
situation of applying the Convention to different groups of migrants
requiring specific forms of protection.
This chapter first reviews Mexico’s historical role in the creation and

ratification of the Convention. It discusses the dramatic increases of
Mexican migrants to the United States in recent years, the development
of transit migration through Mexico and the situation for migrants
within the country. It reviews some of the principle human rights viola-
tions that are specifically covered by the Convention and their relevance
to the Mexican situation. Finally, it describes how Mexico plans to move
towards compliance with the Convention.

Background

As of 2006, there were approximately 27 million immigrants of Mexican
origin resident in the United States, more than 11.5 million of whom
were born in Mexico. Each year, this population grows by 400,000 to
485,000 irregular migrants, with an additional 90,000 Mexicans who
migrate through work or family visas (Passel, 2005). These migrants
sent home almost US$24 billion in 2007, accounting for 3% of gross
domestic product and representing the second-largest source of foreign
income (Banco de México, 2008).
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Protecting the emigrant population is an ongoing challenge for which
the Mexican Government has established forty-eight general consulates,
career consulates or consular agencies in the United States – the largest
consular protection network in a single country. It has been active in
submitting cases before regional and international tribunals to ensure
consular and labour protection for its nationals. It participates in various
regional and bilateral working groups on migration and has signed a
range of agreements with the United States regarding Mexican immi-
grants. It has also established programmes within Mexico to ensure the
safe return of nationals who have either been deported or who are
returning to visit family members during the holidays.
The Mexican Government is in the difficult position of advocating

for its nationals who already reside in the United States, while at the
same time addressing the reality that hundreds of thousands more
attempt to cross the Mexico-US border in an irregular manner each
year – in spite of the increased barriers and enforcement measures
implemented since 1994 (Massey, 2005; Passel, 2005). One of the prin-
ciple concerns is some 3,000 deaths that have occurred along the
border between 1998 and 2005 (GAO, 2006).1 Another issue is the 6.6
million Mexican migrants with irregular status now resident in the
United States, as this group is disproportionately affected by human
rights violations relating to labour exploitation, as well as access to
financial, medical and other social services. In addition, the irregular
population is faced with the impossibility of reuniting with or even
visiting family members who have remained in Mexico. To address
some of these issues, the Mexican Government has and will continue to
encourage the United States to pass legislation to regularize part of the
population with irregular status, and to establish more opportunities for
temporary work.
In addition to protecting the rights of Mexicans in the United States,

the Mexican Government must also address the situation of migrant
workers resident in Mexico, as well as of the hundreds of thousands of
migrants who utilize Mexico as a transit country each year. The extent to
which the government has been able to protect these two groups has been
taken to task by UN and Inter-American Commission on Human Rights
(IACHR) Special Rapporteurs, CSOs, the national and international

1 According to Border Safety Initiative (BSI) reports, since fiscal year 1998 there has been
an upward trend in the number of migrant border-crossing deaths annually, from 266 in
1998 to 472 in 2005, with some fluctuations over time.
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media and Mexico’s National Human Rights Commission, all of which
have documented human rights abuses relating to physical integrity and
due process.2 The government is aware of this paradox. Indeed, Mexico’s
first report to the CMW discusses various challenges and admits that ‘the
state does not have sufficient material and human resources to respond
to irregular migration flows’ (UN, 2005). It asserts that Mexico is work-
ing on a ‘new culture’ to recuperate the dignity of those obligated to
migrate and identifies the challenge of establishing ‘a coherent, long-
term policy that creates certainty and facilitates the entry and stay of
foreigners in Mexico’ (UN, 2005). However, the report goes on to present
problems with current legislation and practice, reiterating its commit-
ment to reform legislation where needed, and to change current practices
that constitute violations of the Convention.

Involvement in the ICRMW

Mexico’s strong participation in the drafting of the ICRMW was moti-
vated by the situation of Mexican migrants in the United States. Towards
the end of the 1970s, Mexican immigration to the United States was
rising, and there was a corresponding increase in apprehensions and
removals. To advocate for their protection, Mexico joined a group of
North African countries that had been working for ten years on an
international convention specifically dedicated to the protection of the
rights of migrant workers, regardless of their immigration status.
As part of Mexico’s obligation to protect its nationals abroad,

President José López Portillo3 insisted that it should be a protagonist in
the writing and promotion of the Convention (Venet, 2002). As a result,
between 1977 and 1979, Mexico sponsored several resolutions that
would serve as the basis for the elaboration of the Convention within
the UN General Assembly. Mexico maintained a decisive role in the
process through the participation of Ambassador Antonio Gonzalez de

2 See UN Doc. E/CN.4/2003/85, Report of the Special Rapporteur, Gabriela Rodríguez
Pizarro, on the human rights of migrants, submitted pursuant to Commission on Human
Rights Resolution 2002/62; Inter-American Commission, 2003; CNDH, 2005a, 2005b;
Foro Migraciones, 2005.

3 Portillo, a member of the Partido Revolucionario Institucional, was President of Mexico
from 1976 to 1982. He believed that revenues from oil would lead to unprecedented
economic development. In the international sphere, his government sought economic
independence from the United States. However, his actions led to one of Mexico’s most
severe economic crises.
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León, who for some ten years presided over the General Assembly
working group in charge of drafting the Convention (SRE, 2006).
Two negotiating positions emerged during the debate on the text. On

one side, Mexico and Morocco headed up the developing countries
(G-77), composed of migrant-sending countries. On the other side, the
Mediterranean-Scandinavian delegations formed the MESCA group,
representing migrant-destination countries. These opposing positions
caused the negotiations to stall for ten years.
When the ICRMW was finally approved in 1990, Mexico was the first

country to sign on 22 May 1991. However, eight years passed before it
ratified the Convention on 8 March 1999. The reasons for this delay
largely relate to a shift in government priorities: by the mid 1990s,
Mexico was in the midst of negotiating the North American Free Trade
Agreement (NAFTA) with the United States and Canada, and there was
concern that signing the Convention could potentially jeopardize the
success of these negotiations.
To encourage the government to ratify the Convention, Mexican civil

society organized a national campaign that portrayed migrants as digni-
fied workers. In addition, civil society developed a favourable relation-
ship with the Mexican Senate, which proved important to ensure that
the Convention was ratified with fewer reservations than proposed by
the executive branch (Venet, 2002). As a result, the Convention was
signed with one reservation to article 22(4), as it contravenes the
Mexican Constitution, which takes legal precedence over international
instruments.4

Today, Mexico remains active at international level in promoting
migrants’ rights and fostering ratification of the Convention. Examples
of this international advocacy include the submission of resolutions on
the human rights of migrants before the UN CHR (e.g. Resolutions 2004/
53, 2004/56 and 2005/47). Mexico also strongly supported the creation of
the UN Special Rapporteur on the Human Rights of Migrants and
received two official visits in 2002 and 2008. It has also recently urged
States Parties to the Convention to comply with reporting requirements.

4 Article 22(4) contravenes article 133 of the Mexican Constitution and article 125 of the
General Population Act. Article 133 of the Constitution of Mexico establishes that
international treaties signed by the president of the republic and approved by the
Senate will form, together with the Constitution and the laws of the National Congress,
the supreme law of the nation. In November 1999, the Supreme Court of Justice of the
Nation clarified that all international instruments should be considered secondary or
immediately below the Constitution, but above federal and local law.
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Now that the Convention has entered into force, the challenge is to
achieve implementation. While Mexico was not concerned with destina-
tion or transit migrants during the period that it was elaborating and
promoting the Convention, today it is faced with the reality that it must
apply its terms to migrants within Mexico as well as abroad. The new role
that Mexico plays in international migration, as a country of origin,
transit and destination, provides an opportunity to demonstrate that
destination countries can (and should) ratify the Convention.

Migration patterns

Mexico plays a triple role in international migration: it is at once a receiving,
sending and transit country. This is a dynamic position in constant trans-
formation. While in the twentieth century Mexico was viewed as a host
country for political refugees, today it is primarily known as a sending
country. However, it is also becoming a principle country of transit, with
one of the most restrictive migration policies on a global scale.

Mexico as a migrant-sending country

Mexican migration to the United States began towards the end of the
nineteenth century during the Porfiriato, when more than 5 million
Mexican farmers lost their communal lands (ejidos).5 During the same
period in the United States, the rapid expansion of agriculture, mining
and industry required the recruitment of a large migratory workforce
for manual labour (Durand, 1994). The Mexican Revolution and the
US entry into the First World War increased Mexican migration to the
United States: between 1910 and 1920, 206,000 legal Mexican immigrants
and 628,000 Mexican ‘temporary workers’ were admitted (Loret, 1999).
However, the end of the First WorldWar, the Great Depression and drastic
unemployment led to a decrease in migration. Furthermore, between 1929
and 1930 there was a massive expulsion of Mexicans from the United
States, including US citizens of Mexican origin (Durand, 1994).

5 The government of General Porfirio Díaz is known as the Porfiriato. It began in 1876 and
ended in 1910 with the beginning of the Mexican Revolution. During this time, the
government achieved unprecedented economic development that included the creation
of the railroad system, the construction of urban infrastructure and the growth of exports
and foreign investment. However, this development went hand in hand with great
inequities. For example, the government expropriated the communal lands of more
than 5 million farmers to focus on agricultural exports (García, 1981).
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Yet, just a decade later, the US entry into the Second World War
generated renewed demand for Mexican workers. The Bracero Program
for temporary agricultural workers, signed in 1942 as a way to recruit
workers through official channels, lasted for over twenty years. In 1964,
when the United States unilaterally terminated the Bracero Program
for migrant workers, the half million Mexicans who travelled each year
to work under this programme continued to migrate, as contacts, net-
works and travel routes had already been established.
However, by the mid 1970s, the economic crisis in Mexico prompted

new increases in migration. By 2004, the Mexican population in the
United States was thirteen times greater than that in 1970. In 2006,
almost 11.5 million were living in the United States (about 10% of the
total Mexican population). Of these, 6.6 million were irregular (Batalova,
2008). In response, increasingly restrictive migration policies and
greater controls at the US border were established in the early 1990s,
with significant consequences on binational migration. While the num-
ber of illegal entries between 1995 and 2005 did not increase (GAO,
2006), the number of apprehensions rose – by 2000, between 1 million
and 1.7 millionMexicans were apprehended each year (Alba, 2002) – and
new and more dangerous migration routes were established, making
the journey perilous. For example, the number of deaths along the
border has more than doubled since 1995 (GAO, 2006). In order to
diminish these risks and obstacles, irregular migrants increasingly rely
on smugglers, who also have raised the fee for their services. Today, a
Mexican migrant pays over US$1,500 to cross the US border (Massey,
2005). Finally, restrictive migration policies have promoted greater
intolerance towards Mexicans in the United States.

Temporary worker agreements with the
United States and Canada

The United States issued 1,709,953 temporary worker visas during fiscal
year 2006. Mexican citizens received 184,438 visas, accounting for 10.8%
of the total. Of these, 56,427 Mexican workers (58% of the total) parti-
cipated in the Seasonal Non-agricultural Workers Program (H-2B) and
33,056 in the Returning H-2B Workers Program (90%); 40,283 worked
in the United States by acquiring a Seasonal Agricultural Workers visa
(H-2A) (87%),6 17,654 had Specialty Occupations visas (H-1B) (4%),

6 While most visa programmes received the same percentage of Mexican workers, in 2005
only 1,282 Mexicans acquired a Seasonal Agricultural Workers visa (H-2A).
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and 9,247 received the NAFTA Professional Workers visas (TN)
(12.5%) (DHS, 2007). The number of Mexicans who received a tempor-
ary worker visa during fiscal years 2005 and 2006 represent 16.7% of the
Mexican migrants apprehended while attempting to cross the border
and work in the United States that same year. Therefore, the majority
of migrants do not have access to this legal mechanism to migrate in a
safe and orderly manner, and as such are pushed into irregular channels.
For example, ‘in the period 2001–2003, most [Mexican] temporary
migrants were undocumented, 75% did not have authorization to cross
the border and 79% did not have permission to work in the United States
(compared with 48% and 51%, respectively, in 1993–1997), yet 82% of
them were in work during this period’ (UN, 2005).

The Mexico-Canada Seasonal Agricultural Workers Program was
launched in 1974. In the 2005 season, 11,720 workers participated
(Aldrete Valencia, 2006). This is an additional source of regular employ-
ment for Mexican migrant workers, but it addresses the needs of only a
small number.
Due to the scale and complexity of the phenomenon, the Mexican

Government has allowed migration flows to continue with few efforts
to manage them (Alba, 2002). In some cases, this ‘hands-off ’ policy
creates problems for Mexican migrants even before they leave the coun-
try. For example, while the Mexican Federal Labour Law contemplates
protection for Mexicans working abroad, in practice the recruiting
efforts for temporary worker programmes are often left in the hands of
unscrupulous agents who make false promises regarding job offers and
visas, and charge exorbitant fees (Caron, 2007).
Mexican migration to the United States today is profoundly rooted in

the economic, social and labour interdependence between the two coun-
tries (Mohar, 2004). The majority of studies on the phenomenon predict
that the economic situation and interdependence will continue to drive
migrants out of Mexico for many years to come (Alba, 2002; Mohar,
2004; Papademetriou, 2002; Passel, 2005). For this reason, it is essential
to recognize the necessity of a new arrangement that will provide order,
security and legality to migration flows, and that will utilize the ICRMW
to ensure human rights protection for migrant workers.

Migrants in transit through Mexico

Mexico has become a major transit country for migrants attempting
to reach the United States and, to a lesser extent, Canada. Each year,
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thousands of migrants from Central America, Latin America and other
regions pass through Mexico in an irregular manner.
While it is impossible to determine the dimension of irregular migra-

tion in Mexico, the Instituto Nacional de Migración (INM–National
Migration Institute) estimates that in 2004, over 2 million migrants
crossed the Guatemala-Mexico border, approximately 400,000 of
whom were Central Americans entering without authorization. Other
indicators of irregular migration through Mexico include the number
of apprehensions made in Mexico each year, which in 2005 totalled
240,269 according to INM, and 154,994 ‘Other Than Mexicans’7 along
the Mexico-US border according to the Department of Homeland
Security.8 The Pew Hispanic Centre estimates that approximately
400,000 non-Mexicans enter the United States every year in an irregular
manner, mostly through Mexico.

Central America

The majority of migrants passing through Mexico to the United States
are from Central America, particularly Guatemala, Honduras and El
Salvador. INM detention statistics show that 92.4% of all detained
migrants in Mexico in 2005 were from these three countries. Their
migration began with the civil conflicts during the 1980s. Once the
wars ended, the economies of these Central American countries were
devastated, so people continued migrating to the United States through
previously established networks.
Later, natural disasters such as Hurricanes Mitch in 1998 and Stan in

2005, and two earthquakes in El Salvador in 2001, spurred new waves of
migration. Today, Central American migration is a structural process,
embedded in complex economic, social and ethnic networks (Andrade-
Eekhoff, 2006; Castillo, 2006; Davy, 2006; Mahler and Ugrina, 2006). In
2007, Central American migrants’ remittances accounted for US$12
billion (IADB, 2008). Remittances far outweigh both private capital
flows and official development assistance. Particularly remarkable in
this regard is Guatemala, where remittances are 21 times greater than

7 Because the vast majority of people apprehended each year by the US Border Patrol are
Mexican nationals (87% during fiscal year 2005), the agency categorizes aliens as
‘Mexicans’ or ‘Other Than Mexicans’.

8 It is important to note the limitations of these statistics. First, they register apprehensions,
not persons (a single person may account for more than one apprehension). Second, they
do not refer to the same period, as the US statistics run according to fiscal year, October to
September.
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foreign direct investment and 30 times greater than official development
assistance, and represent 10% of its gross domestic product (Agunias,
2006). As a result of their contribution to the Central American econo-
mies, migrants are viewed as heroes in their countries (Durand, 2004).

Latin America

Latin American migrants also transit through Mexico. In 2005,
Ecuadorians represented the group with the highest rate of detentions
from Latin America (3,276, or 1.4% of all detainees), followed by Cubans
(2,660, or 1.1% of all detainees), most of whom are trying to reach the
United States to seek asylum or to reunite with their families.
The third group was Brazilians, many of whom began to transit

through Mexico to enter the United States irregularly in 2000, when
Mexico removed the visa requirement for Brazilian tourists. Between
2003 and 2005, the number of Brazilians apprehended in the United
States increased by 493%, to over 31,000 apprehensions in 2005 (DHS,
2006). That same year, more than 2,000 Brazilians (the majority with
valid tourist visas) were apprehended in Mexico. In addition, Mexican
airport immigration officials denied entry to 9,611 Brazilians who did
not meet the discretionary criteria to be admitted as tourists (as migra-
tion officials believed that the real purpose of their trip to Mexico was to
cross irregularly into the United States). As a result of these increases,
in mid 2005, Mexico reinstated the visa requirement for Brazilians. This
decision reveals the importance of regional cooperation on migration
policy.9

Other regions

Migrants from other regions of the world make up a small percentage
of transit migrants in Mexico. In 2005, 2,580 of them were appreh-
ended, representing only 0.57% of all detainees in Mexico.10 Migrants
from China, Ethiopia, Eritrea, India and the former Soviet Republics,
among others, make their way north in search of asylum or better

9 As a result of this policy change, in 2006 the number of apprehensions of Brazilians
decreased by 50%, and the number of Brazilians denied entry at the airport was thirty
times lower than in 2005.

10 See Díaz and Kuhner (2008). This estimate is based on an INM comparison of migrants
apprehended on a national level and those in the Mexico City Detention Centre. The
statistics take into account nationalities other than Latin American, Caribbean and
North American. If apprehended migrants from Canada and the United States are
included, the figure rises to 1.07%.
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economic and social conditions. A major concern here is the highly
organized smuggling and trafficking groups that also utilize Mexico as
a transit country.

Women and children in transit

Although women migrants living in North America account for 51% of
all migrants (Zlotnik, 2003), the presence of women in transit migration
flows in Mexico is lower. INM statistics on detainees in the Mexico City
Detention Centre show that, in 2005, two of every ten detainees was a
woman.11 However, during 2003 to 2005, the number of apprehensions
of female migrants doubled, while apprehensions of male migrants
increased by 43%. This could indicate either a growth in women’s
participation in irregular migration through Mexico or apprehension
practices that are having a disproportionate impact on women.

In the same period, the number of apprehensions of girls tripled, while
apprehensions of boys increased by ‘only’ 127%. In 2005, 16% of the
almost 3,000 detained women in the Mexico City Detention Centre were
minors: 6% were under 12 years of age and 10% were between 12 and 17.
Although the statistics do not demonstrate whether or not these girls
were travelling alone, the Mexico Report on the Application of the
Convention presented to the CMW in 2005 states that ‘a third of minors
who attempt the crossing do so without the company of relatives or with
people smugglers’. In 2004, approximately 17% of the Central Americans
who returned to their countries of origin were minors, most travelling
unaccompanied (UN, 2005). Research has shown a rise in abuse and
exploitation as the number of women and children migrants increases
(Oishi, 2002).

Detention and deportation of transit migrants

In 2005, Mexico detained and deported over 240,000 migrants, com-
pared with only 10,000 twenty years ago. Although the numbers are high,

11 In an effort to comply with UN recommendations, in 2003 Mexican migration autho-
rities began to disaggregate information on migrant detainees by sex in two selected
districts of the INM:Mexico City and the Tapachula Detention Centres. For this chapter,
access to information was limited to the Mexico City Detention Centre statistics, which
in 2005 held only 5.7% of all detained migrants in Mexico. In addition, Department of
Homeland Security statistics show that women migrants represent 18.5% of all migrants
apprehended along the Mexico-US border in fiscal year 2005 (DHS, 2006); and the EMIF
GUAMEX survey registered that Guatemalan women accounted for 18% of the migra-
tory flow along the Mexico-Guatemala border in 2004 (CONAPO et al., 2006).
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Mexico’s concern about the transmigratory flows across its territory
(and its policy of detention and deportation of irregular migrants) does
not stem entirely from their numerical significance, but rather from two
political issues. First, evading migration inspection is both an adminis-
trative and a criminal infraction, and the transit of irregular migrants
therefore undermines legality and confidence in the government’s ability
to enforce its own laws. Transit migration flows are also related to
increases in organized crime such as smuggling and trafficking. Second,
Mexico is concerned with limiting transit migration, particularly of
Central Americans, because it believes that this migration may under-
mine one of the main priorities of its foreign policy, the protection of
Mexican migrants in the United States.
These considerations have led Mexico to create one of the world’s

most restrictive transit migration policies through a comprehensive
practice of apprehension and deportation of migrants heading north.
As its southern border covers extensive and difficult terrain, and some
of the border regions have dynamic transnational communities that
are economically and socially interdependent, Mexico has focused its
apprehension practices along specific routes in the southern states and
more intensively around the Isthmus of Tehuantepec. Although the
dynamism12 of the Mexican southern border facilitates regular and
irregular entry into Mexico, once inside the country, the journey is
difficult and perilous due to the enforcement scheme.

To ease the effects of a harsher Mexican migration policy, the Mexican
Government recently extended the work of itsGrupo Beta13 to the border
with Guatemala, to help protect migrants from possible abuses and
accidents, and in 2001 it created a programme for migratory regulariza-
tion.14 However, this humanitarian side of Mexican migration policy
remains to be fully implemented in practice.

12 The border between Mexico and Guatemala has more political implications than geo-
graphical limitations. The populations in this region are highly connected in terms of
social relations, work and culture. As a result, daily crossings are habitual. In addition,
much of the border passes through a mountainous jungle with rivers, so there are only
ten official crossing points and an infinite number of informal points, making registra-
tion and inspection difficult.

13 The Grupos Beta (Beta Groups) are unarmed officers with the sole responsibility
of helping and protecting migrants (Mexican and international) from risks along the
way.

14 The Program for Migratory Regulation offers irregular migrants in Mexico the option to
process or update their migration documents.
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Migrants resident in Mexico

Mexico is known worldwide for its generous asylum policies. In accor-
dance with its humanitarian ideals, Mexico welcomed refugees through-
out the twentieth century, including Trotskyites, Spanish Republicans,
Nazi resistance and persecuted Jews and, later, South American exiles
and Central Americans fleeing civil conflict. Mexico’s image as a country
of refuge is part of the national identity and of the country’s self-
presentation at the international level. However, because of its long
history of conquests and interventions, Mexico is also a country whose
relation with foreigners is one of attraction and rejection.
Hovering around 0.5% of the total population of Mexico over the

past three decades, immigrants have never represented a significant
proportion of the total population. The census of 2000 accounts
for 492,617 foreigners in a total population of 97.4 million. Many of
these foreigners are closely related to emblematic cases of refuge
(Spaniards, Guatemalans and Argentines). Notable among these are
the 25,196 Guatemalan refugees who worked in the country for decades
and became naturalized Mexicans between 1996 and 2003 (Castillo,
2006).
The foreign population in Mexico is composed of qualified indivi-

duals: 37% hold a Bachelor’s degree and 45% are of working age and are
economically active, mainly in the services sector (69%) (CONAPO,
2001). Most resident immigrants in Mexico are from the United States
(69%): these are principally children of Mexican migrants or people
living along the northern border. Guatemalans compose the second
most-common nationality but only account for 5.6% of all immigrants
(27,636); 55% of all Guatemalans in Mexico live in Chiapas. The rest of
the Central American nationalities accounted for 9% of all foreigners in
Mexico in 2000 (44,300). Spaniards are the third nationality, followed by
other Latin Americans – Cubans, Colombians and Argentines.
In addition to this resident immigrant population, Mexico’s foreign

population includes a large group of seasonal/temporary workers,
mainly from Guatemala, who have a significant impact on the economic
life and sociocultural dynamics of the regions in which they live. It is
difficult to calculate the number of temporary Guatemalan migrant
workers in Mexico, as an unknown portion is irregular: in 2004, the
INM documented 41,894 Guatemalan seasonal agricultural workers;
however, the combined number of documented and undocumented
seasonal agricultural workers may be close to 75,000 per year (Castillo,
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2006). Most of them live in Chiapas, particularly in the Soconusco region
where they may earn wages up to 50% higher than in Guatemala.
Other migrants in Chiapas, most of whom are irregular, include men

and women working in jobs that require little professional training, such
as assistants in construction or ambulatory vendors (CONAPO et al.,
2006). An increasing number of women and children from Central
America also arrive in Mexico, mostly for limited periods. Young
women often obtain jobs in the cities as domestic or sex workers
(Casillas, 2006). In addition, a growing number of children – a popula-
tion particularly vulnerable to exploitation –work in informal commerce
and services (Rojas et al., 2004).

Migration and human rights

Migrant workers in Mexico, as well as Mexican migrant workers abroad,
experience human rights abuses, as defined by the ICRMW and the
other main human rights treaties. The most widespread is discrimi-
nation based on national and ethnic origin and migration status,
which takes place in the workplace, schools and within the justice
system.

Mexican migrant workers in the United States

As the Convention applies to migrant workers in their state of origin,
transit and destination, Mexico can utilize the principles of the
Convention to advocate for Mexican migrant workers’ rights in the
United States, despite the fact that the latter is not a signatory. The principle
concerns for such migrant workers can be grouped in two categories:
(i) the right to life, liberty and security, especially while crossing
the border and while in detention and deportation proceedings; and
(ii) rights relating to residence in the United States, such as non-
discrimination in access to employment, healthcare, education and
financial services.

Human rights violations against migrants along the US-Mexico bor-
der have been well documented. The abuses range from interrogations
without translators to dangerous travel conditions and arbitrary shoot-
ings. In a report to the UN Human Rights Committee, the Border
Network for Human Rights documents how US immigration-
enforcement policies have led to violations of life, liberty and security
and equality before the law (Border Network for Human Rights, 2006).
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This report discusses how current border-enforcement strategies have
led to migrant deaths and increased human smuggling, community
insecurity and privacy interference. In addition, the report relates that
vigilante groups promote racism and that border-enforcement practices
include racial profiling.

In addition to the situation along the border, regular as well as
irregular Mexican migrant workers may suffer human rights violations
while resident in the United States, particularly in the area of employ-
ment. Examples include the following:

* Employers avoid the legal hiring of migrant workers, barring them
from legitimate employment that would force employers to pay into
social security as well as Medicare schemes (Schlosser, 1995; HRW,
2005). In some cases, employers deduct the taxes and pocket the
money rather than send it to the government. H-2B (seasonal non-
agricultural) workers have their taxes deducted and then have no
meaningful way to recover the money (income tax) or simply are not
entitled to recover it (social security taxes).

* Domestic workers, and all temporary workers including H-2A/B (sea-
sonal agricultural and non-agricultural), lose their immigration status
if they leave an employment situation as their visas are employment-
based, making them more vulnerable to exploitation by employers
(HRW, 2001).

* Migrant workers are not provided with the appropriate equipment,
safety standards and housing, and suffer chronic under-payment of
wages.

* Migrant workers do not receive information regarding their rights as
migrants and as employees, and often face language and education
barriers (HRW, 2005).

* Employers take advantage of the workers’ undocumented status – the
threat of being deported makes the migrant population less likely to
complain or to initiate an employment claim (HRW, 2005).

To address some of these issues, at the request of the Mexican
Government, the Inter-American Court of Human Rights ruled in
Advisory Opinion OC-18/03 that states have an obligation to respect
and guarantee the labour rights of all workers, irrespective of their
immigration status. Article 33 of the ICRMW provides that the state of
origin as well as the state of employment share responsibility for provid-
ing migrants with information regarding their rights.
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Policies and programmes to assist Mexicans in the United States

Mexico has implemented several strategies to address the two major
challenges mentioned – abuses along the border area and in detention,
and for migrant workers resident in the United States. First, along
the border, Mexico has employed additional Grupo Beta officials to
provide information, medical attention and material resources when
necessary to migrants. These groups assisted more than 3,000 migrants
in 2004.
In terms of removal procedures, Mexico and the United States have

signed agreements establishing the locations and conditions of return.
One of the ongoing concerns has been the lack of due process rights
for minors who are removed from the United States. Mexico has
cited the advisory opinion of the Inter-American Court on this issue
(Advisory Opinion No. 17, Children’s Legal Status and Human Rights),
which expressly recognizes that all children have rights that are inher-
ent to their condition, and that the guarantees of due process should
apply in every procedure that is initiated for them. In terms of consular
protection, Mexico requested Advisory Opinion No. 16 from the Inter-
American Court, which discusses the United States’ obligation to com-
ply with consular notification. In addition, the International Court of
Justice ruled on 31 March 2004 that the United States had deprived
fifty-one Mexican nationals of their rights under article 36 of the
Vienna Convention on Consular Relations and that those breaches
must be reviewed and reconsidered by means of effective judicial
mechanisms.15

To reduce the discrimination experienced by Mexican migrant work-
ers and to improve their access to financial services to administer remit-
tances, the Mexican Government has issued consular registration
certificates in higher volumes to migrant workers in the United States,
which they can use in state government offices and police departments,
to open bank accounts, join public libraries and, in some states, to obtain
a driving licence. Mexico has also taken steps to includeMexican migrant
workers in national politics. For example, certain Mexicans residing
abroad were able to participate in the presidential election of 2006, and
some state laws now allow migrant workers to participate in local
politics.

15 Case Concerning Avena and other Mexican Nationals (31 March 2004, General List
No. 128).
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Transit migration

Migrants in transit through Mexico experience a range of human rights
violations, which may occur during transit, apprehension, detention or
deportation. Both the UN and the Organization of American States
Special Rapporteurs discuss these violations at length in their country
visit reports (UN, 2002; IACHR, 2003). In addition, the National Human
Rights Commission and civil society in Mexico have documented viola-
tions against migrants in transit, including physical violence, extortion
and a series of due process violations (CNDH, 2005a, 2005b; Foro
Migraciones, 2005; Frontera con Justicia, 2006). Some of the most press-
ing issues are discussed below.

Right to life and the prohibition of inhuman and degrading
treatment (articles 9 and 10)

While there are no official statistics available on the number of migrants
who die each year while in transit through Mexico, Central American
consulates report that deaths from train accidents and asphyxiation from
riding in closed vehicle compartments are common.16 Even more com-
mon is the loss of limbs and other permanent injuries that migrants
sustain as a result of riding on freight trains. For example, in her 2002
report, the UN Special Rapporteur stated that:

numerous reports have been received of accidents on these trains and on
the railway tracks that have resulted in death or the loss of arms or legs.
The Special Rapporteur also received many reports about attacks and
abuse by private security officers working for the railway companies.
Migrants also reported that they had witnessed women being raped by
these officers or by other migrants inside of the wagons. (UN, 2002)

One organization states that of the 1,003 migrants interviewed in
2005, 783 reported some type of abuse by train security guards
(Fronteras con Justicia, 2006). The National Human Rights
Commission issued a recommendation in 2005 concerning the case of
two women whose legs had to be amputated after private security
guards deliberately pushed them from a moving train (CNDH,
2005b). Other problems include physical and sexual abuse on the part
of INM agents and law-enforcement agents, including the Federal
Preventative Police, state and municipal police officers (UN, 2002;
IACHR, 2003; Foro Migraciones, 2005).

16 Interviews held with consuls of Honduras and Guatemala, April 2006.
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In terms of detention conditions, there are also reports documenting
verbal and physical abuse of detainees on the part of INM officials in
several of the detention centres throughout the country (Sin Fronteras,
2007; CNDH, 2005a, 2005b). The National Human Rights Commission
issued a recommendation in April 2006 regarding a case in which a
Salvadoran man with pneumonia was handcuffed in an INM office and
left to die during the night (CNDH, 2006).

Right to liberty and security of person, safeguards against
arbitrary arrest and detention (articles 16 and 17)

During the last five years, Mexico has concentrated efforts to improve
and expand its network of detention centres. For example, according
to official INM data, in 2002 there were twenty-four migratory centres
and one large detention centre in Mexico City. In 2007, the INM has
fifty-two detention centres. Under the Dignificación de las Estaciones
Migratorias (a programme to improve the detention centres), seven new
centres were built between 2000 and 2006, two are under construction
and eleven others have been planned. The Mexico City detention centre
was remodelled, increasing its capacity from 140 to 400, and in April
2006 the INM inaugurated a new detention centre in Tapachula,
Chiapas, which has a capacity for 1,450 detainees – 960 for temporary
stay and 490 for longer stays. This new centre serves to document and
remove Central Americans through the various return agreements
signed between Mexico and Guatemala, El Salvador and Honduras.
The expansion in infrastructure and improvement in conditions has

helped to provide some order and uniformity to the detention and
deportation process. However, these changes have not met with corre-
sponding improvements in due process for migrants, who are largely
detained and deported with minimal information on their situations and
rights. In addition, the National Human Rights Commission and civil
society have had to continue to pressure the government to ensure that
migrant workers are no longer detained in offices, jails or other areas
that do not comply with article 17 of the Convention.
Another issue is that because article 123 of the LGP establishes that

entering or remaining in Mexico with irregular status is an administra-
tive violation, migrants are vulnerable to extorsion by law enforcement
officials who threaten to turn them over to immigration authorities
should they fail to pay. Until April 2008, irregular entry or stay was
also a crime, allowing all law enforcement to participate in the arrest of
migrants whom officials presumed to be undocumented. With the new
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reforms, only the authorized migration agents and Federal Preventative
Police should participate in migrant arrest procedures. While an impor-
tant step in the legal protection of migrants in Mexico, the impacts of
these reforms in practice remain to be seen.

Migrants in Mexico

The LGP and its regulations establish a system for maintaining regular
status that is highly bureaucratic and prohibitively expensive. These proce-
dures cause many migrants to remain in or fall back into irregular status.
For example, migration documentation is often employment-based. Each
time an immigrant changes occupation, they must request authorization
from the INM and pay an administrative fee. A document granting legal
permanent residence is only issued after ten years of consecutive legal status,
during which time the document must be renewed on an annual basis. The
effect of these requirements causes discrimination in the workplace, as
employers are often hesitant to hire foreigners.17 In addition, because
employers are required to prove compliance with the tax laws in order to
hire foreigners, migrants working in the informal sector have difficulty in
regularizing their status. Another issue of particular concern is the labour
exploitation that occurs among primarily Central American migrant work-
ers in Mexico’s southern state of Chiapas. These situations contravene
articles 54 and 55 of the Convention, relating to equality of treatment in
the exercise of a remunerated activity.

Recognition as a person before the law (article 24)

One of the principle obstacles to obtaining recognition before the law is
that article 67 of the LGP establishes that, in order to bring any legal
action before a federal, local or municipal authority or a notary public,
foreigners must prove that they are in the country legally. This provision
makes irregular migrants vulnerable to extortion and arbitrary arrest. In
practice, authorities who apply article 67 often turn irregular migrants
over to the INM when these migrants attempt to present a complaint
before a judicial authority.
Another obstacle is that Mexico made a reservation to article 22(4)

of the Convention in that it contravenes article 33 of the Mexican

17 For example, 19.6% of participants in a national survey stated that they would never hire
a foreigner (survey by the National Council to Prevent Discrimination and the Ministry
of Social Development, 2005).
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Constitution. This constitutional article allows the Mexican executive
branch to expel foreigners from the country without a prior hearing if
it determines that they are participating in ‘political affairs’. Although a
migrant would have the right to appeal the deportation decision from
their country of origin, this rarely occurs. The Mexican Government has
indicated that legislators are reviewing the reservations on article 22(4)
of the Convention relating to the right of migrant workers with an
expulsion order to present a defence or solicit a suspension of the
decision of removal (UN, 2005).

Prohibition of slavery and forced labour (article 11)

While slavery and forced labour are prohibited by the Mexican
Constitution, the issue of human trafficking within and from Mexico
has become an alarming concern in recent years. Mexico has ratified the
Protocol to Prevent, Suppress and Punish Trafficking in Persons,
Especially Women and Children, Supplementing the United Nations
Convention against Transnational Organized Crime. In addition, in
November 2007 a comprehensive bill that includes law-enforcement
mechanisms for prosecution, and programmes for prevention and pro-
tection, was passed by the Mexican Congress.
Studies on the issue have been conducted for trafficking situations

involving labour and sexual exploitation in the state of Chiapas, as well as
along the Mexican northern-border region, but the phenomenon is still
largely misunderstood and under-reported by Mexican law enforcement.
Some NGOs, as well as the IOM, have established programmes to
identify victims and provide legal and social services, particularly in
Cancun, Quintana Roo, Tapachula, Chiapas, Tijuana, Baja California,
Tlaxcala and Mexico City, but the number of victims assisted is small in
comparison with the estimated number of victims.

Women and children migrants

Women migrants in transit, as well as those living in Mexico, are victims
of human rights violations relating to their gender and migration
status. For example, women migrants in transit suffer from sexual vio-
lence on behalf of authorities who threaten to deport them if they do not
acquiesce (UN, 2002; Díaz and Kuhner, 2007). Women living in Mexico
whose migration status is dependent on the ongoing support of a spouse
often remain in situations of domestic violence because their spouses
threaten to have them deported, separating them from their children
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(Sin Fronteras, 2004). Other problems concern womenmigrants sexually
exploited by employers who threaten to turn them over to the authorities
if they complain. As the LGP grants discretion to deport migrants who
have ‘participated in activities for which they are not authorized’, in
many cases, the INM has begun deportation proceedings against
women in these situations without screening for domestic violence or
sexual exploitation.
Children also suffer inadequate guarantees of the following rights.

Right of a child of a migrant worker to a name, registration
of birth and a nationality (article 29)

While these rights are guaranteed by the Mexican Constitution, in
practice, many migrants in an irregular situation do not register their
children’s births. One of the problems is that article 68 of the LGP
requires government officials to report irregular migrant parents who
register their children later than six months after they are born. This
article is sometimes misapplied, and officials report irregular status to
migration officials even if registration takes place within six months. As
such, many migrant children go unregistered, resulting in a series of
other problems such as access to education and healthcare (Foro
Migraciones, 2005).

Access to education on the basis of equality
of treatment (article 30)

While the Mexican Constitution guarantees primary and secondary
education, in practice, school authorities often require proof of regular
status in order to enrol children. As legal representation is rarely avail-
able or because migrants do not know their rights, many migrant chil-
dren go without schooling (Foro Migraciones, 2005).

Plans for compliance with the Convention

Mexico does not have an official policy for implementation of the
ICRMW. However, it has recently made progress in analyzing the situa-
tion of migration inMexico, identifying gaps and contradictions between
national and international law and preparing specific proposals to
reform legislation and implementing practices that would improve the
situation for migrants of origin, transit and destination, and bring
Mexico into compliance with the Convention.
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At international level, Mexico has continued to promote the
Convention through the various UN mechanisms as described above.
Currently, a member of the CMW and the Special Rapporteur for
Migrant Workers are Mexican academics, and Mexico was the first
country to submit a report to the CMW.
At national level, the Mexican Congress passed a resolution setting

out basic principles for a comprehensive migration policy in 2005
that was supported by several prominent academics and CSOs. In addi-
tion, the INM held a series of public seminars during 2005 to discuss
migration across Mexico’s southern border, which resulted in the pub-
lication of a proposal for a comprehensive migration policy on the
southern border. This proposal contains specific recommendations for
programmes and policies in human rights protection, migration man-
agement along the border and law enforcement in smuggling and traf-
ficking. These two documents currently constitute Mexican migration
policy.
The central principles of this migration policy are based on:

* absolute respect for migrants’ human rights, regardless of their legal
status

* shared responsibility of sending, receiving and transit countries
* legality, security and order
* combat of drug and human trafficking
* non-criminalization of migrants
* migration as a tool for national development.

At a more technical level, Mexico signed an agreement with the
OHCHR in 2003, and began an important process of analyzing its level
of compliance with a series of human rights conventions. Migrants’
rights were included in both the Diagnostic on the Situation for
Human Rights in Mexico and the National Human Rights Plan that
derived from the Diagnostic. In order to implement the recommenda-
tions contained in the Diagnostic and to make specific proposals for
the National Human Rights Plan, Mexico established the Commission
on Governmental Policy in Human Rights, involving both government
and civil society, on 11 March 2003, with the aim of coordinating
national and international activities and directing government policy in
human rights. It is headed by the Minister of the Interior, the Minister of
Foreign Relations serves as Vice-President and there are several sub-
commissions.
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The Sub-Commission on Migrants’ Rights was set up on 14 July 2004
with responsibility for defining the central needs in the development of
a migration policy with an understanding of human rights and an
emphasis on women, children and youth. It contributed to the section
on migrants of the National Human Rights Program, emphasizing the
need to: (i) encourage a culture of respect towards those who migrate;
(ii) guarantee access to justice and due process to migrants inMexico and
abroad; (iii) harmonize legislation with international instruments for the
protection of migrants’ rights; and (iv) promote coordination between
different institutions involved in migration, including civil society.
For the evaluation of the National Human Rights Program, a mechan-

ism was designed that will ensure ongoing monitoring both by civil
society and by the concerned responsible entities of the federal executive
branch. Mexico also formally entered into a Program of Cooperation
with the EU in February 2004, with the purpose of defining actions and
concrete policies for the incorporation of international norms and stan-
dards of human rights.
Provisions being analyzed by the government for harmonization with

the ICRMW include:

* a court ruling on the legality of depriving migrants of their liberty by
detaining them

* the creation of a specific migration category for migrant workers
* legislative provision for giving seasonal workers who have been
employed in the country for a significant period of time the possibility
of taking up other remunerated activities (UN, 2005).

In addition to consultations and analysis, a specific body to monitor
the situation of migrants was created within the National Human Rights
Commission at the beginning of 2005. While not a government agency,
it is an official voice for the violations of human rights in Mexico. During
its first two years, this office issued over fifteen recommendations regard-
ing migrants whose rights had been violated, as well as a special report
documenting the inadequate conditions of the detention centres. This
new monitoring process has created an additional source of pressure to
ensure that the government implements what it has proposed on paper.
In the meantime, the recent recommendations of the CMW summar-

ize some of the principal challenges mentioned in this chapter:

* The Committee recommends that the State Party should consider
taking the necessary legislative measures to withdraw its reservation
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to article 22, paragraph 4 of the Convention, in order to guarantee
the right of the persons concerned to explain their reasons for object-
ing to their expulsion and to submit their case to the competent
authority.

* The Committee recommends that the State Party direct its efforts
towards the formulation of a migration law that corresponds to the
new migration situation in Mexico and is in conformity with the
provisions of the Convention and other applicable international
instruments.

* The Committee recommends that the State Party should ensure that,
in legislation and in practice, migrant workers and members of their
families, including those in an irregular situation, have the same rights
as nationals of the State Party to file complaints and have access to
redress mechanisms before the courts.

* The Committee recommends that the State Party, and more specifi-
cally the NIM, should take appropriate steps to ensure that migration
control and securing of migrants are carried out exclusively by the
competent authorities and that every violation in this regard is
promptly reported (UN, 2006).

Let us note that since the examination ofMexico’s report by the CMW,
Mexico has become the second state (after Guatemala) to make the
declaration under article 77 of the Convention.

Conclusion

Mexico is in a position to show the international community that a
state which both receives and sends migrants can ratify and comply
with the Convention. In terms of protecting Mexican migrants in
the United States, Mexico must comply with article 33 to ensure
that migrants receive information on their rights; article 41, which
grants the right to participate in public affairs of their state of origin;
articles 46, 47 and 48, which address the right to transfer belongings,
earnings, savings and to avoid double taxation; and ensure that
Mexican migrant workers who are returned are able to reintegrate.
When necessary, Mexico should also continue with its international
and regional advocacy strategies that have resulted in important
jurisprudence. In the political arena, Mexico will continue to advocate
for improved legislation and practices to protect its nationals in the
United States.
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Conditions for transit migrants must be urgently addressed due to the
extent and gravity of the abuses that occur with impunity each year. The
government must allocate the human and financial resources necessary
to improve due process guarantees, to ensure that migrants are not
arbitrarily detained, to protect migrants from mistreatment on the part
of the authorities and civilians, and to prevent the accidents and deaths of
migrant workers that occur throughout Mexico. Special measures to
protect women and children in transit must be a priority.
Migrants resident in Mexico also face discrimination, much of which

could be countered by implementing simple reforms in the documentation
procedures, allowing work authorization with fewer conditions, and by
offering the option of permanent residence status before spending ten
years in Mexico. Reforms must ensure that migrant women and children
are protected in situations of domestic violence. Mexico needs to either
reform the migration legislation that impedes access to the legal system or
ensure that it is properly applied by government authorities, as current
practice has caused de facto exclusion from the judicial system and birth
registration for many migrant workers. In addition, steps need to be taken
to grant political rights to migrant workers who are currently barred
from membership in senior union positions and all ‘political affairs’.
The necessary reforms are clear and have been pronounced at national

and international levels. The challenge will be to implement pending
proposals that would lead Mexico towards compliance with the
Convention. The administration of Felipe Calderón (2007 to 2012) has
the opportunity to put these proposals into action – some will require
legislative reform at home, but many could be executive directives
orienting the application of existing legislation.
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Migrants’ rights after apartheid: South African
responses to the ICRMW

jonathan crush, vincent williams
and peggy nicholson

Introduction1

South Africa has a long history of abusing migrants’ rights. The migrant
labour system to the South African mines, for example, was once described
as the ‘most enduring and far-flung oscillating migrant labour system in
history [which] laid the foundations of a particularly ruthless system of
racial discrimination’ (Crush et al., 1991, p. 3). During the apartheid era,
South Africa also failed to accede to any of the major international
human rights conventions. In 1994, with the advent of democracy and
a new Constitution and Bill of Rights, a rights-based foundation was laid
for the protection of all in the country. Over the last decade, South
African workers have come to enjoy unprecedented protection through
a range of new labour laws (Donnelly and Dunn, 2006). The new South
African Government also ratified a significant number of international
human rights conventions. However, the ICRMW remains unsigned and
unratified. To date, the government has expressed no opinion on the
ICRMW, much less voiced opposition to or concerns about its contents.
The question addressed in this chapter, then, is whether the failure to
ratify is because the government has problems with the Convention
itself, like so many other migrant-destination countries (see Taran,
2001; Iredale and Piper, 2003; Piper, 2004; Pécoud and de Guchteneire,
2006).
We argue that the South African failure to ratify is not, in fact, rooted

in any principled objection to the ICRMW. To understand the reasons

1 The authors wish to thank the individuals and organizations that made themselves available
for interviews about the Convention. This study was made possible by support from
UNESCO. Jonathan Crush also wishes to thank the Social Sciences and Humanities
Research Council (SSHRC) of Canada.
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for the response to the Convention in the first ten years after apartheid,
it is necessary to appreciate the more general context of attitudes to
migrants in post-apartheid South Africa. While major progress was
made after 1994 in protecting the rights of workers in general through
new labour legislation and enforcement of the Bill of Rights, none of
these developments was directed at migrants’ rights per se (Donnelly and
Dunn, 2006). Indeed, popular and official attitudes to foreign migrants
became increasingly negative and even xenophobic. Government policy
was therefore inimical to the whole concept of special rights for foreign
migrants. In such an environment, there was little chance that the
Convention would be seen as relevant, much less be signed and ratified.
This chapter first provides an overview of contemporary labour migra-

tion to South Africa, showing that the country is the recipient of a
significant and growing number of migrant workers in need of protec-
tion. Second, the whole question of migrants’ rights in post-apartheid
South Africa is examined. The apartheid system was premised on the
denial of basic rights to all workers, including migrants. The systemic
(and now unconstitutional) violation of the rights of migrant workers
continued and even intensified after 1994. The ICRMW was clearly at
odds with the anti-immigrationist discourse that permeated the first
post-apartheid decade and, as such, was always likely to be ignored.
While migrants’ rights received short political shrift in the first post-

apartheid decade, there has been a marked change in attitude since the
2004 election. This has come about partly as a result of South Africa’s
changing relations with the rest of Africa, partly because of changes in
leadership in the flagship Department of Home Affairs and partly as a
result of systematic documentation by researchers, the media and human
rights groups of the systemic abuse of migrants’ rights by government,
employers and citizens. Whether the new rights-aware environment will
extend to an open debate and eventual ratification of the Convention
remains to be seen. However, the moment has never beenmore propitious.
In that context, it is important to understand what obstacles to ratification
are likely to arise. We conclude by arguing that, although the prospects
for South Africa’s ratification are now much brighter, there are still con-
siderable obstacles that need to be overcome before it becomes a reality.
This chapter is based on a complete review of existing South African

labour and human rights legislation and interviews with key informants
in government, the private sector, labour unions and NGOs. Interviewees
include representatives from the Departments of Labour and Home
Affairs, the Parliamentary Portfolio Committee on Labour, the South
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African Human Rights Commission (SAHRC), the Congress of South
African Trade Unions (COSATU), the National Union of Mineworkers
(NUM) and the South African Chamber of Mines.

Labour migration to South Africa

Labour migration to South Africa from the rest of the continent is a long-
standing historical reality, dating back to the mid nineteenth century
(Crush, 2000a). The exact numbers of migrants in South Africa today
are unknown due to the lack of reliable data, but they have certainly
increased since the end of apartheid. While South Africa is a favoured
destination for skilled and unskilled labour migrants from all over the
world, the majority of labour migrants are still from other countries
within the Southern African Development Community (SADC) region,
specifically: Botswana, Lesotho, Malawi, Mozambique, Swaziland and
Zimbabwe (McDonald, 2000). At the same time, South Africa has
become a major exporter of (primarily skilled) labour to the developed
world (particularly the United States, the United Kingdom, Canada and
Australia) (McDonald and Crush, 2002).
The relative importance of labour migration is shown in a five-country

survey of migration to South Africa undertaken by the Southern African
Migration Project (SAMP) in the late 1990s (see Table 10.1) (McDonald
et al., 1998). In the five countries surveyed, 67% of Mozambican migrants
were labour migrants. The proportion was much lower in the other coun-
tries: 29% of Zimbabweans, 25% of those from Lesotho, 13% of Namibians
and only 10% of those from Botswana. In most cases, migration for the
purpose of employment was exceeded only bymigration for the purpose of
visiting family (Botswana, Lesotho and Zimbabwe), shopping (Botswana)
and tourism (Botswana and Namibia). Buying and selling goods and
shopping both refer primarily to cross-border informal traders who
are involved in a very demanding form of self-employment and can also
be viewed as labour migrants (Peberdy, 2007). The proportions are parti-
cularly high for Zimbabwe (42%), Botswana (26%) and Lesotho (22%).
While the numbers of migrants in South Africa increased after 1994,

this has not been through increased opportunities for legal migration
and employment. Indeed, legal access to South Africa’s labour market
by foreign workers became more restricted. Consequently, there was a
marked decline in the number of migrants entering South Africa to work,
from 118,449 in 1996 to 58,747 in 2002 (see Table 10.2). There are strong
signals from the South African Government that it now wishes to reverse

migrants’ rights in south africa 249



this trend, although the bureaucratic and regulatory obstacles to doing
so remain strong (Crush and Dodson, 2007). In revising its immigra-
tion legislation in 2002, the government introduced or amended several
mechanisms through which access to the South African labour market
can be obtained. Since 2002, and the passage of the new Immigration
Act, the numbers have begun to increase again, particularly from
the rest of Africa (up from 16,128 in 2001 to 34,634 in 2005) (see
Table 10.2 and Figure 10.1). These numbers are expected to continue
rising in future.
The numbers of irregular migrants in South Africa are unknown

and probably unknowable. While some sources put the numbers in the
millions, an analysis of the methods used to arrive at these figures shows
that they are highly suspect (Crush, 2001b). That same study also suggested
that the number was probably closer to half a million, an estimate sup-
ported by Statistics South Africa.
A recent SAMP survey of five SADC countries shows the major employ-

ment sectors for migrants in South Africa (Pendleton et al., 2006; see

Table 10.1 Reasons for entry to South Africa (percentage)

Reason for entry Botswana Lesotho Mozambique Namibia Zimbabwe

Employment-related
migration
Work 7 17 45 11 15
Look for work 3 8 22 2 14

Business-related
migration
Business 6 2 2 8 7
Buy and sell goods 2 3 2 2 21
Shopping 24 19 4 1 21

Other reasons
Visit family 23 34 12 39 13
Medical 5 6 4 4 2
Holiday 14 2 5 19 3
Study 3 1 1 3 2
Other 12 8 2 12 3

Note: Columns do not sum to 100 due to rounding.
Source: SAMP database. Available at www.queensu.ca/samp/sampresources/
Observatory/index.html#data [last accessed 22 April 2009].
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Table 10.3). Many of these workers (with the exception of those in
mining) are probably undocumented migrants who enter the country
on a visitor permit or jump borders and then stay on to work. Most
informal sector workers also operate across borders using visitor permits.
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Figure 10.1 Legal entry into South Africa for work (1996–2005).

Table 10.2 Legal entry into South Africa for work (1996–2005)

1996 1998 2000 2001 2002 2003 2004 2005

Europe 27,126 31,359 26,392 22,900 21,080 24,178 25,239 26,695
North America 7,375 9,449 8,090 6,760 6,070 6,105 6,207 6,527
Central and South
America

1,240 1,470 1,252 1,290 1,175 1,420 1,329 1,599

Australia 1,531 1,847 1,535 1,499 1,360 1,329 1,294 1,265
Middle East 1,081 1,185 818 820 942 1,045 1,185 1,362
Asia 8,257 8,279 7,951 8,075 7,140 9,708 13,952 17,590
Indian Ocean
islands

307 – 371 306 251 243 202 224

Africa 53,342 23,707 17,562 16,128 16,924 23,155 28,944 34,634
Unspecified 18,190 3,871 4,997 4,652 3,796 4,531 4,912 4,783
Total 118,449 81,442 68,979 62,437 58,747 71,714 83,264 94,679

Source: Statistics South Africa, Tourism and Migration reports. Available at
www.statssa.gov.za [last accessed 22 April 2009].
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The data show that mining remains the largest employer of labour
migrants from these five countries (49.5%) followed by skilled manual
workers (5.6%), professionals (4.8%) and unskilled manual labourers
(4.7%). Botswana, Lesotho, Swaziland and Mozambique (at over 50%)

Table 10.3 Occupations of SADC migrant workers (percentage)

Main occupation Botswana Lesotho Mozambique Swaziland Zimbabwe Total

Farmer 1.1 0.3 0.1 0.4 0.7 0.5
Agricultural worker 0.2 2.0 2.2 0.5 1.2 1.3
Service worker 1.1 1.1 1.2 2.5 9.9 3.1
Domestic worker 1.7 9.0 0.9 1.6 1.9 3.2
Managerial office
worker

0.3 0.2 0.0 0.8 3.5 0.9

Office worker 1.1 0.3 0.4 1.7 4.6 1.5
Foreman 0.6 0.1 0.5 0.7 0.5 0.5
Mine worker 87.2 68.4 30.5 62.3 3.0 49.5
Skilled manual
worker

0.8 6.2 8.0 6.1 4.9 5.6

Unskilled manual
worker

0.5 1.5 9.5 7.8 2.1 4.7

Informal sector
producer

0.2 2.8 0.8 0.4 4.8 1.8

Trader/hawker/
vendor

0.0 2.0 6.0 0.7 14.7 4.6

Security personnel 0.0 0.2 0.5 1.9 0.1 0.6
Police/military 0.2 0.0 0.1 0.2 0.4 0.1
Business (self-
employed)

0.6 1.2 4.0 1.1 4.2 2.2

Employer/manager 0.0 0.0 0.0 0.4 1.3 0.3
Professional
worker

1.6 2.9 1.7 3.5 14.7 4.8

Teacher 0.0 0.1 0.1 0.8 7.0 1.5
Health worker 0.6 0.3 0.3 0.5 10.6 2.3
Scholar/student 0.0 0.0 0.0 0.1 1.3 0.3
Other 0.8 0.0 16.9 4.3 2.9 5.3
Don’t know 1.1 1.0 16.1 1.7 5.7 5.2
Total 100.0 100.0 100.0 100.0 100.0 100.0

Source: Pendleton et al. (2006), p. 20.
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in each case are clearly dominated by mine migration (to South Africa).
In the Zimbabwean case, mining (at 3%) was relatively insignificant.

The informalization of migrant labour is also evident. Some 6.4%
of migrants work in the informal sector and another 2.2% said they are
self-employed business people. Somewhat surprisingly, the proportion of
commercial farmworkers is relatively low (1.8%). Other sectors in which
migrants are employed include domestic work (3.2%), the services sector
(3.1%), the health sector (2.3%), teaching (1.5%) and office work (1.5%).
In the case of Lesotho, while 68% of migrants are miners, retrenchments
have diversified the sources of employment (as well as encouraging more
women to migrate). As many as 9% are domestic workers and 6% are
skilled manual workers. Mozambican labour migrants are employed
in a large array of unskilled and semi-skilled professions. After mining
(at 30.5%) comes unskilled manual work (9%), skilled manual work (8%)
and trading and hawking (6%).
Zimbabwean labour migrants are employed in an even greater variety

of occupations. The single most significant category is informal work and
self-employment (at 23.7%), followed by those who identify as profes-
sionals (14.7%), health workers (10.6%), service workers (9.9%), teachers
(7%), skilled manual workers (4.9%) and office workers (4.6%). Two
factors set the Zimbabwean migrant profile apart from that of the other
countries: (i) only 30% of migrants work in South Africa compared with
over 90% for all the other countries; and (ii) Zimbabwean migration is
dominated by skilled and professional people whereas migrants from the
other countries are mainly semi-skilled or manual workers (Tevera and
Zinyama, 2002). Zimbabwean migration within the SADC is dominated
by people working in the informal and services sectors.
The most important form of legal labour migration from the SADC to

South Africa is therefore still work in the South African gold mines, as it
has been since the late nineteenth century. Table 10.4 shows the numbers
and country of origin of migrant mineworkers between 1990 and 2006.
In the 1990s, there were widespread mine closures and retrenchments
from all areas except Mozambique. The proportion of foreign miners grew
to 60% by 1997, when 25% of all mineworkers were from Mozambique.
In the first five years of the twenty-first century, with an increasing gold
price, there has been renewed expansion in the industry. However, as a
result of changes brought about by the Immigration Act of 2002 (see
below), new workers are coming primarily from within South Africa (see
Figure 10.2). This trend is likely to persist, suggesting that the numbers
of foreign migrant mineworkers will continue to fall.
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Table 10.4 Migrant labour in South African gold mines (1990–2006)

Year South Africa Botswana Lesotho Mozambique Swaziland Foreign (%) Total

1990 199,810 14,609 99,707 44,590 17,757 47 376,473
1991 182,226 14,028 93,897 47,105 17,393 49 354,649
1992 166,261 12,781 93,519 50,651 16,273 51 339,485
1993 149,148 11,904 89,940 50,311 16,153 53 317,456
1994 142,839 11,099 89,237 56,197 15,892 55 315,264
1995 122,562 10,961 87,935 55,140 15,304 58 291,902
1996 122,104 10,477 81,357 55,741 14,371 58 284,050
1997 108,163 9,385 76,361 55,879 12,960 59 262,748
1998 97,620 7,752 60,450 51,913 10,336 57 228,071
1999 99,387 6,413 52,188 46,537 9,307 54 213,832
2000 99,575 6,494 58,224 57,034 9,360 57 230,687
2001 99,560 4,763 49,483 45,900 7,841 52 207,547
2002 116,554 4,227 54,157 51,355 8,698 50 234,991
2003 113,545 4,204 54,479 53,829 7,970 51 234,027
2004 121,369 3,924 48,962 48,918 7,598 47 230,771
2005 133,178 3,264 46,049 46,975 6,993 43 236,459
2006 164,989 2,992 46,082 46,707 7,124 38 267,894

Source: The Employment Bureau of South Africa (TEBA).
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Figure 10.2 Local and foreign migrant labour in South African gold mines
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Historically, labour migration to South Africa from other SADC count-
ries was highly stratified by gender (male-dominated), age (predo-
minantly young) and marital status (predominantly single). The SAMP
survey referred to in Table 10.1 revealed that over 60% of men respon-
dents, but only 16% of women, had worked in South Africa. The more
recent SAMP survey of migrants in five SADC countries showed that
84.5% of migrants were male and only 15.5% were female (Dodson, 2000).
In other words, migration to South Africa continues to bemale-dominated.
This is very different from the global picture, which shows increasing parity
between male and female migration.2

The other continuity with the past is that the majority of migrants
are unskilled or semi-skilled, with low levels of formal education. As
Table 10.5 shows, 15% of the migrant cohort have no formal education,
43% only have primary education and 29% only have secondary education.
There are also some significant changes from the past: over half of the
migrants are household heads and 68% are married. Migrants are also
much older than they used to be (with only 7% under the age of 24 and 41%
over the age of 40). Given the new migrant profile, there is some evidence
that more migrants (older, married, household heads) are bringing family
members with them to South Africa. In other words, the post-apartheid
migrant cohort differs in important ways from its apartheid-era predeces-
sor. This means that the range of rights that would have to be protected
under the ICRMW will also have shifted.

Migrants’ rights beyond apartheid

In the apartheid period, labour migrants were systematically, and with
state sanction, subjected to extreme exploitation and human rights viola-
tions. South Africa’s black union movement made considerable advances
in the 1980s and rolled back some of the worst forms of abuse (particularly
in the mining industry) (Adler andWebster, 2000). However, sectors such
as commercial agriculture were virtually untouched. The exploitation and
violations of migrants’ rights did not automatically cease in 1994 in sectors
such as commercial agriculture, domestic work and construction. Even in
mining, some of the gains of the 1980s were lost as the mining companies
began to contract out to smaller companies operating outside the bounds
of the industry’s collective agreements (Crush et al., 2001).

2 According to Zlotnik (2003), in 2000 49% of migrants worldwide and 47% of sub-Saharan
African migrants were female.
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The continuing disrespect for migrants’ rights after 1994 has been
extensively documented by the SAHRC (SAHRC, 1999; 2000; 2003;
2006), SAMP (Crush, 1998; McDonald et al., 1998; Danso and McDonald,
2000; Crush, 2001a), human rights groups such as HRW (HRW, 1998) and
Lawyers for Human Rights (Handmaker et al., 2001; Lawyers for Human

Table 10.5 Profile of SADC migrants

Total

No. %

Relationship Head 2,462 52.4
Spouse/partner 215 4.6
Son/daughter 1,577 33.6
Brother/sister 254 5.4
Other 192 0.4
Total 4,700 100.0

Sex Male 3,972 84.5
Female 731 15.5
Total 4,703 100.0

Age 15–24 342 7.3
25–39 2,028 43.2
40–59 1,758 37.4
60 and over 169 3.6
Don’t know 398 8.5
Total 4,695 100.0

Marital status Unmarried 1,016 21.7
Married 3,162 67.4
Cohabiting 203 4.3
Widowed 152 3.2
Other 159 3.4
Total 4,692 100.0

Education None 689 14.7
Primary 2,028 43.2
Secondary 1,350 28.8
Post-secondary 519 11.1
Don’t know 108 2.3
Total 4,694 100.0

Source: SAMP database. Available at www.queensu.ca/samp/sampresources/
Observatory/index.html#data [last accessed 22 April 2009].
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Rights, 2005), various NGOs andmigrant associations (Harris, 2001; CSVR,
2006; CORMSA, 2007) and numerous researchers (e.g. Nyamnjoh, 2006).
In addition to documenting the nature and widespread character of these
abuses, human rights advocates argued that the failure to afford basic
protections to migrants was contrary to the new Constitution and Bill of
Rights. In the 1990s, the Minister and Deputy Minister of Home Affairs
were generally extremely dismissive of these claims. Every single case
brought to court by migrants was fiercely contested by the Department of
Home Affairs. Most of these cases were lost by the department, but this
did not dissuade it from continuing to attack any and all arguments
about the systematic abuse of migrants’ rights.
The ongoing abuse of migrants’ rights after apartheid has been evident

in three main localities. First, at the community level, there was growing
intolerance of the presence of non-South Africans. Verbal and physical
attacks on migrants and their homes and businesses escalated – and con-
tinue today (see e.g. Morris, 1999; McDonald et al., 2000; Dodson and
Oelofse, 2002; Sichone, 2003; Landau and Jacobsen, 2004; Landau, 2007).
Migrants from neighbouring states who had joined the struggle against
apartheid suddenly found themselves ostracized and the object of dero-
gatory labelling and verbal abuse. In some areas, migrants were hounded
out of communities and their belongings seized and homes razed.
Migrants banded together for protection, intensifying conflict and sus-
picion between them and locals (who were often themselves internal
migrants).
Second, in the workplace, researchers have documented that working

conditions for many migrants have improved little since the days of
apartheid (e.g. Crush, 1997; Ulicki and Crush, 2000a; Ulicki and Crush,
2000b; Peberdy et al., 2006; Dinat and Peberdy, 2007). Employers were
quick to realize that migrant workers were extremely vulnerable and
much less likely to report them to the authorities for abuse of South
Africa’s new labour laws. Many have taken advantage of this situation,
particularly in sectors where organized labour is weak (such as commer-
cial agriculture, construction and domestic service).

Third, on the streets of major cities, the police and Home Affairs
launched a major assault on ‘illegal migration’. Hundreds of thousands
of migrants (mainly from neighbouring countries) were rounded up in
anti-crime sweeps, railroaded into a notorious holding centre called Lindela
near Johannesburg and summarily deported – some only after many
months (Klaaren and Ramji, 2001; Madsen, 2004; Masuku, 2006). Such
was the enthusiasm of the police that many South Africans (considered
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too light or too dark to be South Africans or because their pronunciation
of Zulu words was poor) were arrested too. The underbelly of these
identify and deport campaigns was a major corruption industry in
which migrants regularly paid off police not to be arrested or deported.
Most black foreigners in South Africa will say that xenophobia remains
an everyday reality.3

Outside observers were puzzled as to how South Africa could simul-
taneously be hailed as having one of the most progressive Constitutions
and Bill of Rights in the world and be treating migrants with such blatant
disregard for their basic rights and freedoms. The ongoing (and intensi-
fied) abuse of migrants’ rights after 1994 can be attributed to three main
factors: (i) the consolidation of a powerful anti-immigration discourse
within the state and civil society that portrayed migrants as a threat to
the rights of newly enfranchized citizens; (ii) the appointment of a non-
African National Congress (ANC) minister to the immigration portfolio
and the emphasis placed by him and his advisors on migration control
rather than rights; and (iii) the failure of the new government to articu-
late a clear migration policy and to change inherited apartheid immigra-
tion legislation.
First, the anti-immigration discourse that emerged within South Africa

in the early 1990s viewed immigration as fundamentally undesirable
and tainted by association with the country’s racist past. This discourse
was reinforced by South Africa’s new nation-building project, which was
actively redefining the boundaries of inclusion and exclusion (Croucher,
1998; Reitzes, 2000; Peberdy, 2001). As Peberdy argues: ‘The development
of new and increasingly xenophobic discourses around immigration, parti-
cularly undocumented migration from the SADC region, reflects the
construction of a new national identity based on citizenship. By using
citizenship as a criterion for belonging, the “frontier guards” of South
African national identity can abrogate the rights of non-citizens when
policing the nation’s heartland and borders’ (Peberdy, 2001, p. 29).
Central to the new post-apartheid anti-immigrationism was a set of

powerful images about migrants and migration. Migration as a process
was portrayed in exaggerated and emotive language. Migrants did not
enter South Africa or cross its borders; they flooded or poured in on tidal
waves from a continent and world in chaos. Simultaneously, the numbers
of migrants in the country were highly exaggerated. Officials regularly
cited numbers in the millions. All migrants were typecast as ‘aliens’ without

3 See the personal accounts of female migrants in Lefko-Everett (2007).
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any attempt to distinguish between types of migrant. Most were seen as
‘illegal’ and responsible for South Africa’s crime wave. Finally, and very
crucially, migrants were seen as a ‘threat’ to the material interests and rights
of newly enfranchized citizens. A survey of South African citizens in 1999
found little support for the idea that migrants should be entitled to certain
basic rights (guaranteed in the Constitution).
A nationally representative sample of citizens was asked by SAMP what

kinds of rights should be given to the following groups: citizens, (legal)
temporary workers, undocumented migrants and refugees. Table 10.6

Table 10.6 South African attitudes to rights for citizens and migrants

Always (% ) Sometimes*(%) Never (%)

Should be granted right to freedom of speech and movement
Citizens 86 13 1
Legal temporary workers 13 43 44
Undocumented migrants 3 13 84
Refugees 3 27 69

Should be granted right to legal protection**
Citizens 91 9 1
Legal temporary workers 24 53 23
Undocumented migrants 8 29 62
Refugees 13 44 43

Should be granted right to police protection***
Citizens 93 7 1
Legal temporary workers 30 46 24
Undocumented migrants 11 27 61
Refugees 17 41 42

Should be granted right to social services****
Citizens 96 4 0
Legal temporary workers 30 46 25
Undocumented migrants 9 28 63
Refugees 17 41 42

* Literally ‘depends on the circumstances’.
** Including not being detained without trial or having a lawyer in court.
*** Including freedom from illegal searches and to have property protected.
**** Such as education, housing, health care and water.
Source: SAMP database, South Africa Survey, 1999. Available at www.queensu.ca/
samp/sampresources/Observatory/index.html#data [last accessed 23 April 2009].
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shows, first, overwhelming support for ‘citizen’ access to the rights of
freedom of speech and movement, legal protection, police protection
and access to services. Second, there is a consistent pattern of conditional
support for rights for ‘legal temporary migrant workers’. While only a
quarter of the population thinks that these rights should always be accorded
to legal migrants, around half are prepared to see these rights extended in
certain circumstances. Only in the case of freedom of speech andmovement
are people less generous. Third, when it comes to ‘undocumentedmigrants’,
the picture changes dramatically. Some 85% of respondents feel that these
migrants should have no right to freedom of speech or movement. And
60–65% feel that they should not enjoy police or legal protection or access
to services. There is clearly a predominant feeling, certainly not confined to
South Africa, that by being in a country without official permission, one
sacrifices any entitlement to basic rights and protections, even if (as in
South Africa) those are guaranteed by the Constitution (Crush, 2000b).

While citizens are prepared to accord more rights to refugees than
undocumented migrants, the figures are still sobering. Nearly 70% feel
that refugees should never enjoy freedom of movement or speech in
South Africa. Around 40% feel that they should never be accorded any
of the other basic rights either. Very few (less than 20%) were prepared to
grant these rights unconditionally to all refugees.
A second major reason for the lack of attention to migrants’ rights

after 1994 was that the immigration portfolio was held by a non-ANC
minister, Inkatha Freedom Party leader Mangosotho Buthelezi, whom
the ANC needed to co-opt and thereby pre-empt civil strife in the
province (Kwazulu Natal) where the minister and his political party
had a considerable following (Crush and McDonald, 2001). The minister
was given considerable latitude to develop and pursue what he consid-
ered to be an appropriate post-apartheid migration policy. He received
no guidance or direction from the ruling party (which itself was deeply
divided on the value of migration to South Africa). His own view, and
that of his closest advisors, is best summarized by a submission made to
the Cabinet in 1997 in which he argued that undocumented migration
was the most significant economic and social threat to transformation in
South Africa and that its control required ‘draconian solutions’.

The third reason for the sidelining of migrants’ rights before the
2004 election (when the minister left office) was the continuation of
apartheid-era legislation and bilateral migrant labour agreements with
neighbouring states. Until 2002, the law governing migration to South
Africa was the Aliens Control Act (ACA) of 1991 and its precursors
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(Crush, 1998). The process of rewriting migration policy was not helped
by the fact that the ANC was often at loggerheads with the Minister of
Home Affairs and his advisors. In addition, there was no articulated
government policy to guide the drafters of either the Green or White
Papers or subsequent legislation. Draft legislation was modified several
times at Cabinet stage and eventually passed into law in a cloud of
controversy. Human rights groups and unions expressed considerable
concern throughout the process about the proposed new legislation.
Even though the ACA had been amended in 1995 to remove the most
blatantly racist and discriminatory provisions, the Act remained true to
its original intention, which was to restrict and control the movement of
persons. For this reason, the minister embarked on a process of not
merely amending the existing law, but rewriting it in its totality. The
process of redrafting South Africa’s immigration law was protracted,
controversial and highly politicized (Crush and Dodson, 2007).

Shifting views of migrants’ rights

Under the ACA of 1991, legal entry into South Africa for work was
through one of two ‘gates’. The first gate concerned bilateral agreements
between the apartheid government and neighbouring states. These
agreements specified the terms and conditions under which migrants
could be recruited and employed by the South African mining industry.
Long on controls and short on rights, these treaties continued to operate
after 1994. Indeed, any suggestion that they should be renegotiated or
abolished was rigorously resisted by the mining industry and other South
African employers (Crush and Tshitereke, 2001). The second gate (for
temporary and permanent skilled immigrants) was via the provisions of
the ACA itself. The ACA (as its name implies) was largely devoted to
prescribing draconian means and mechanisms for migration ‘control’.
The ACA was the subject of a systematic legal analysis in 1997, which
demonstrated that many of the provisions were unconstitutional and
inconsistent with the new South African Bill of Rights (Crush, 1998).
The Act continued to licence and encourage enforcement practices that
began in the apartheid period and continued thereafter, with added
intensity.
The outcome of this highly controversial and lengthy process (which

took six years to complete) was legislation (the Immigration Act of 2002)
that was not significantly different from the ACA in terms of its core
purpose: control of the movement of persons and prevention of ‘illegal
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migration’. The first part of the 2002 Act sets out the following core
objectives:

* to facilitate the legal movement of persons to and from, and their sojourn
in, South Africa

* to reduce the administrative and bureaucratic requirements associated
with the processing and issuing of permits

* to prevent and reduce ‘illegal’ migration
* to encourage and facilitate cooperation between various organs of
government in the implementation of immigration law.

Specifically in relation to labour migration, the intentions of the Act are:

* to prevent and reduce unauthorized access to the South African labour
market, particularly of semi-skilled and unskilled workers

* to sanction agencies and employers who are involved in the recruit-
ment and employment of unauthorized workers

* to encourage people with ‘much-needed’ skills to relocate to South
Africa temporarily or permanently

* to ensure that the employment of foreigners does not unduly dis-
advantage South African citizens and permanent residents, both at
the high and low ends of the migration scale (highly skilled and
unskilled)

* to make the Department of Labour the primary authority in the imple-
mentation and enforcement of immigration law as it pertains to labour
migration.

The 2002 Act broke with the ACA in two respects: first, by making
reference to the need to encourage skilled persons and investors
to migrate to South Africa; and second, by identifying xenophobia
as a serious problem that needed to be addressed (although it did not
specify how).
However, the bulk of the Act focused on migration control, seeking

to involve not only other government departments, but also private and
public institutions, in the enforcement of migration law. As with the ACA,
the new Act uses the language of migration control and enforcement (as
opposed to migration management) and explicitly makes allowance for
‘the shifting of resources’ away from administration and bureaucracy to
enforcement and control. The Act also makes it a legal requirement for
various government departments and private institutions to become
involved in the implementation and enforcement of immigration law.
This is consistent with the view of the drafters of the Act, that
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immigration policy and law is about entry into and exit from the country,
and that other government departments are responsible for formulating
and implementing policies and regulations that govern the stay of for-
eigners in the country. After the 2004 election, the ANC first announced
that it would scrap the 2002 Immigration Act. Subsequently, it decided
that it could best achieve its objectives through rewriting and amend-
ment. The first set of amendments was legislated in 2004.

In mid 2001, President Thabo Mbeki pointed out that South Africa’s
‘intimate relationship with the rest of our continent’ was being undermined
by ‘fundamentally wrong and unacceptable’ evidence of xenophobia.4 He
called upon all South Africans to revisit their attitude towards fellow
Africans. The reasons for this shift in views about the necessity to protect
migrants’ rights are complex. A key moment was the local and inter-
national outcry that accompanied the capture on videotape of the racist
physical and verbal abuse of twoMozambican migrants by South African
police.5 This incident was a profound embarrassment to the government,
which took harsh punitive measures against the police involved. Cast
primarily as an example of racism rather than xenophobia in the South
African media, the incident was roundly castigated by senior Cabinet
ministers. For Mbeki, though, the incident brought into sharp relief the
contradiction between his growing ambition for South Africa to play a
leading role in Africa and the reprehensible manner in which his fellow
South Africans were treating Africans from other countries. This cer-
tainly played a role in his appointment of a leading human and gender
rights campaigner as the new Minister of Home Affairs in 2004.
Since 2004, the South African Department of HomeAffairs (under a new

minister and with new advisors) has begun to introduce a rights-based
element intomigration discourse. Theminister, NosiviweMapisa-Nqakula,
whose new personal adviser was a prominent refugee and human rights
lawyer, has sought on numerous public occasions to emphasize the con-
stitutional obligation of the South African Government to protect all in the
country, including migrants. The relationship between the department and
the human rights community thawed considerably as the minister took on
board many of their criticisms.
Cognizant of the costliness of the government’s deportation policy (in

terms of both financial resources and rights abuse), some in government

4 President Thabo Mbeki in ANC Today, May 2001.
5 See www.queensu.ca/samp/migrationresources/xenophobia/press/dogattack/page1.htm
[last accessed 23 April 2009].
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have begun to look for alternative remedies (particularly since 2004). Ms
Mapisa-Nqakula has been particularly proactive in forging a new immi-
gration compact with Lesotho. Under this agreement, signed in June
2007, citizens of Lesotho will find it much easier to move to and work in
South Africa. Similarly, to the surprise of many, South Africa is now a
signatory to the SADCDraft Protocol on the Facilitation of Movement of
Persons in Southern Africa (Peberdy and Crush, 2007).
The Minister also became increasingly concerned about the evidence

of xenophobia within her own ranks and explicitly encouraged anti-
xenophobia training for officials. In June 2006, the SAHRC and
the Parliamentary Portfolio Committee on Home Affairs hosted open
hearings on xenophobia in South Africa. The Minister of Home Affairs
declared that xenophobia was a scourge that ‘needs to be condemned
because it is based on prejudice, is frequently violent and most of the
time, racist. There is no way that as the South African Government and
as a nation we can tolerate or justify xenophobia’ (SAHRC, 2006, p. 44).
Among numerous recommendations to government was ratification
of the ICRMW. At the UN HLD, held in New York in September 2006,
Minister Mapisa-Nqakula spoke about the centrality of migrants’ rights
to development and also mentioned the UN Convention:

Migrants should be located at the centre of the migration debate. The
protection of the human rights of migrants and their families as enun-
ciated in the UN as well as in the ILO conventions is a central component
of balanced and comprehensive migration management. Migration facil-
itation and enforcement must not compromise the rights and dignity of
migrants. The exploitation of migrants through mechanisms as traffick-
ing, as well as migrant smuggling, should be criminalized under domestic
and international law. Social pathologies such as racism, racial discri-
mination, xenophobia and other forms of related intolerance, as well as
inhuman and degrading treatment, impact negatively on development
and must be eradicated.6

South Africa, for the first time, seems primed for an open debate about
the ICRMW and its ratification. Given this situation, it seems important
to proactively identify what kinds of obstacles might exist.

6 Statement on Behalf of the Group of 77 and China, by HE Ms Nosiviwe Mapisa-Nqakula,
Minister of Home Affairs of the Republic of South Africa, at the UN High-Level Dialogue
on International Migration and Development, United Nations, New York, 14 September
2006.
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Possible obstacles to ratification

Common arguments against ratification of the ICRMW are either
that it conflicts too much with domestic law or that the rights that
it seeks to guarantee are already enshrined in domestic law. South
Africa falls into the second category of countries, although it could
just as well be argued that this is precisely why it should be ratified.
Chapter Two of the South African Constitution of 1996, which contains
the Bill of Rights, is phrased in a manner that suggests that all persons
are entitled to almost all the rights contained therein. These include
rights of equality and non-discrimination, access to education, health,
welfare and other social services and housing, among other things.
The only rights specifically reserved for citizens are those relating to
freedom of movement and residence, occupation and profession and
political rights. South Africa’s labour and related legislation is drafted
in a manner to give effect to the entitlements set out in the Bill of
Rights.
At the same time, as many migrants continued to be treated by the

state and employers in ways that were disturbingly reminiscent of the
situation before 1994, labour and human rights laws in South Africa
underwent a major overhaul. Since 1994, a series of laws designed to
protect and promote the rights of workers have been passed or amended.
None of these laws makes any distinction between workers who are citizens
or permanent residents and thosewho aremigrants. It is assumed, therefore,
that the laws apply equally to all workers, irrespective of residence status,
including temporary, seasonal and permanent migrant workers as well as
undocumented workers. However, while this may be true in principle, the
manner in which these laws are implemented and enforced oftenmeans that
migrants are excluded. A brief description of the relevant policies and
legislation follows.
The Labour Relations Act of 1995 (LRA) ensures the rights to:

* fair labour practices
* form and join trade unions and employers’ organizations
* organize and bargain collectively
* strike and lock-out.

Furthermore, the LRA promotes conciliation and negotiation as a
means of settling labour disputes.
The Basic Conditions of Employment Act of 1997 (BCEA), as the title

implies, is the primary piece of legislation that establishes and enforces
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the basic conditions of employment for all workers (with the exception
of those employed in the defence, intelligence and security establish-
ments). The BCEA prescribes working hours, including overtime and
compensation for overtime work; types of leave; remuneration procedures;
termination of service procedures and minimum wages for domestic,
farm and seasonal workers. The BCEA also criminalizes child labour and
imposes a jail penalty of up to three years for those found guilty of employ-
ing children (a child is defined as anyone under the age of 15).
The Employment Equity Act of 1998 (EEA) was written to promote

and protect the right of workers to equal opportunities by eliminating
unfair discrimination on the grounds of race, gender, sexual orientation
and so on, including ethnic or social origin, language and birth. In terms
of the EEA, the Department of Labour (2000) has also promulgated
a Code of Good Practice on Key Aspects of HIV/Aids and Employment
that sets out guidelines for employers and workers to implement to
ensure that individuals with HIV are not unfairly discriminated against.
The Skills Development Act of 1998 sets out the manner in which

employers must take responsibility for ensuring the development of
skills in their workforce. This Act functions in conjunction with the
affirmative action components of the EEA as well as the Development
Levies Act of 1999, which prescribes that all employer organizations
have to contribute to a Skills Development Fund that is administered by
the Department of Labour.
The Unemployment Insurance Act of 2001 makes it compulsory for

employers to register any persons who work for more than twenty-four
hours per month with the Unemployment Insurance Fund (UIF). This
includes farmers who must register farm workers (since 1997), and since
April 2003 domestic workers are also covered by the Act and must be
registered for UIF contributions.
The Occupational Health and Safety Act of 1993 makes it the respon-

sibility of both employer and employee to ensure health and safety at the
workplace. However, the role of the employer in ensuring the protection
of workers is emphasized, including the need to take preventive measures
and inform workers of potential threats and hazards.
The Compensation for Occupational Injuries and Diseases Act of

1993 has as its main objective to provide for compensation for disabilities
caused by occupational injuries or diseases, or for death resulting from
such injuries or diseases. The fund is made up of contributions from
employers and, unlike the UIF, no deductions are made from employees
as a contribution to the fund.
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All the above policies and legislation fall within the jurisdiction of the
Department of Labour, which is responsible for the administration,
implementation and enforcement thereof. In addition, however, several
statutory bodies have been established to advise and provide oversight
in terms of the operation and implementation of the above legislation.
These are:

* Advisory Council for Occupational Health & Safety
* Commission for Conciliation, Mediation and Arbitration
* Commission for Employment Equity
* Compensation Board
* Employment Conditions Commission
* National Economic Development and Labour Council
* National Productivity Institute
* National Skills Authority
* Unemployment Insurance Board.

The labour laws described above are all designed to give effect to
paragraph 23, clauses 1–6 of Chapter Two (Bill of Rights) of the South
African Constitution of 1996. In addition to those specific clauses,
Chapter Two also explicitly prohibits slavery, servitude and forced
labour (paragraph 13). Note, however, that while the above rights are
conferred on ‘everyone’, only citizens have the right to choose their trade,
occupation or profession freely (paragraph 22).

In the context of this discussion, migrant workers are specifically
excluded from employment equity legislation pertaining to previously
or historically disadvantaged groups and affirmative action. Thus, while
the law makes provision for preference to be given to ‘designated groups’
(black people, women and disabled people) in terms of employment, this
only applies to citizens and permanent residents, not to migrants.
As noted above, with the exception of the right to choose their trade,

occupation or profession freely, migrant workers are entitled to the same
levels of protection afforded to citizens. Consequently, the institutions
and bodies referred to above should have within their respective man-
dates the protection and promotion of the rights of migrant workers.
However, it remains to be seen whether and how effective these bodies
will be in extending their mandate to encompass migrant workers.
As with labour laws, there are several laws that deal with the provision

of social and welfare services to citizens and residents. Of these, the most
important is the Social Assistance Act (SAA) of 1992, subsequently
amended by the Welfare Laws Amendment Act of 1997. In the language
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of the original draft of the SAA, it is expressly stipulated that persons
who wish to apply for social welfare assistance must be able to provide
proof of South African citizenship. However, in Chapter Two of the
Constitution, there is no such restriction, and every person has the
right to all social and welfare services provided by the state. The amend-
ment of the Act in 1997 does not address the question of access by those
who are not citizens, but given that the Constitution is the supreme law,
it is logical that migrants are entitled to these services, provided that they
can prove residence in South Africa.
The Immigration Act of 2002 also makes provision for migrants

(documented and undocumented) to have access to these services on
the basis that it would be unconstitutional to turn them away on the
basis of citizenship or legal status. However, the Act requires that service
providers should endeavour to establish the legal status of a person prior
to providing the service. In the event of being unable to do so, or if the
person is found to be in South Africa without appropriate documenta-
tion, it is a legal requirement to report this to the Department of Home
Affairs. Failure to report such persons is a punishable offence.
In a recent court case, in which Mozambican migrants applied for

court intervention after they were denied access to social welfare on the
grounds that they were not South African citizens, judgment was handed
down in favour of the migrants.7 The judge found the denial of grants to
be unconstitutional. By extension, this judgment will become established
jurisprudence and would apply to all social and welfare services provided
by the state.
However, there is evidence that migrants (documented and undocu-

mented) are routinely denied services on the basis that they are not
citizens. This is consistent with the perception that migrants place an
additional and unsustainable burden on the resources available to pro-
vide social and welfare services. So while labour legislation may have
changed and in theory should afford protection to migrants, in practice
this is often not the case.
All the respondents interviewed for this study agreed that South

Africa’s labour legislation applies equally to migrant workers and to
nationals, and that no distinction or denial of rights can be instituted
on the basis of nationality or citizenship. They were also clear that, as
with the ICRMW, a distinction should be made between documented

7 Constitutional Court, 2003.Khoza v.Minister of Social Development (CCT 12/03); Constitutional
Court, 2004,Mahlaule v.Minister of Social Development (CCT 13/03).
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and undocumented migrants. But some, particularly the interviewees
from the NUM and the COSATU, were adamant that once a person had
been employed, they should be entitled to the full protection of South
Africa’s labour legislation, irrespective of their legal status. As one inter-
viewee noted, ‘a worker, is a worker, is a worker’. In this respect, it is not
just South Africa’s labour law that is applicable, but also the Constitution,
which outlaws discrimination on the basis of nationality or origin. All
key informants agreed that if it was made clear that the provisions and
purpose of the Convention are not substantively different from what
is already contained in South Africa’s domestic policies and laws, this
would overcome the first hurdle.

Another issue raised in the interviews related to the capacity of govern-
ment to implement not only its own policies and legislation, but also any
additional obligations that may emanate from ratifying the Convention –
a problem of accountability. It appears that officials do not want to be
obligated by international law to do something that they fear they are
unable to do. In the overall context of wanting to promote ratification,
serious attention has to be paid to what exactly the requirements and
obligations might be for the South African Government, and to develop its
capacity to meet these requirements and fulfil its obligations.
Third, the question of political sovereignty was raised by some in

government. To what extent does the Convention inhibit the right of
South Africa to make decisions and formulate its own policies and
regulations regarding the entry, sojourn and entitlements of migrants?
This question is also related to the debate about the rights of citizens vs
the rights of migrants and, as previously noted, is an important political
question. While this concern with the impact of the Convention on the
sovereignty of states appears to emanate from a misunderstanding or
misinterpretation, given that the Convention itself explicitly makes it
clear that it shall not affect the right of States Parties to establish criteria
governing the admission and stay of migrant workers, it is nonetheless a
real concern. Phrased differently, to what extent does political will
already exist or need to be created for the South African Government
to ratify the Convention? Clearly, this question is also related to how
much is known about the Convention and the obligations that it imposes
on government.
If the above issues can be addressed satisfactorily, that will provide

significant impetus towards ratification of the Convention by the South
African Government. However, while the issue of capacity will have to
be dealt with in order to effectively implement the Convention, for
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ratification to even be considered there must first be a renewed focus
within government on the rights of migrant workers and their families.
The fact that, for the most part, neither government nor civil society
institutions have given high priority to migration only facilitates the lack
of political will.
One concern was that by promoting the rights of migrant workers and

their families in the manner proposed by the Convention, local workers
may be (seen to be) disadvantaged. The highly antagonistic environment
towards foreign migrants and the widespread feeling that migrants’
rights should be curtailed, not expanded, clearly worry elected repre-
sentatives at all levels of government. In this respect, the ‘equality with
nationals’ provisions of the Convention may indeed pose some difficul-
ties. In commenting about the extension of rights to migrant workers,
one interviewee spoke of ‘double standards’ – implying that, on the
surface, migrant workers are supposed to enjoy all the rights that citizens
enjoy, but that in practice this is not the case. Another interviewee
made a similar point and used the phrase ‘government speaks with
forked tongue’. He argued that while government seems to implicitly
and sometimes explicitly support the extension of workers’ rights to
migrant workers, this is not directly and clearly reflected in its policy
and regulatory frameworks.
Perhaps one of the biggest immediate obstacles to ratification of the

Convention is the fact that awareness and knowledge of it in South Africa
is very limited. With the exception of two of the interviewees, all the
others indicated that they had ‘heard of it’ but were not familiar with its
content. In two cases, interviewees had not heard of the Convention prior
to receiving the request for an interview. Again, all the interviewees
agreed that, to their knowledge, the Convention had never been formally
tabled or discussed in South Africa, and they confirmed that familiarity
with it was limited to a few individuals in government who may have had
the opportunity to participate in international fora where the Convention
had been discussed. A suggestion put forward by the COSATU represen-
tative was that a broad-based awareness programme or campaign could be
conducted to explain the origin, purpose and contents of the Convention.
One question put to all interviewees was whether they believed that the

implementation, reporting and monitoring requirements imposed by
the ICRMW would pose an administrative burden on the South African
Government that may be regarded as too cumbersome and, therefore,
could potentially pose an obstacle to ratification. While most of the inter-
viewees suggested that they did not think that this would be sufficient

270 crush, williams and nicholson



grounds for non-ratification, the deputy chairperson of the SAHRC made
the point that South Africa was already a signatory and has ratified several
other international conventions that have similar reporting andmonitoring
requirements and that, in her view, it was merely a matter of adding an
additional convention. She thus firmly expressed the view that this would
not be a problem for the South African Government.
Given the significant degree of congruence between South Africa’s

domestic law and the Convention, there appears to be no substantive
reasons (other than those described above) why South Africa should not
ratify the Convention. However, as pointed out by one of the interview-
ees, ratification does introduce an element of international accountabil-
ity, which means that not only would the South African Government
have to report on its progress with implementing the Convention,
but other parties to the Convention could also hold it accountable for
non-implementation or violation. In this respect, one of the interviewees
noted that, in the context of the Southern African sub-region, the South
African Government was particularly adept at introducing new or
amending its existing applicable migration policies and regulations with-
out consulting or informing the governments of countries whose nationals
would be affected by such changes. If South Africa was a signatory to the
Convention, any such moves that might constitute a violation of the rights
of migrant workers could be challenged.
At a broader level, the issue of international accountability was also

linked by one of the interviewees to the question of political sovereignty.
He argued that the principles that underpin immigration policies and
laws are related to the sovereignty of the nation-state, the integrity of
national borders and the sole right of the state to govern entry into its
national territory. He suggested that there would be some concern that
ratification of the Convention and adherence to its obligations and
provisions could be interpreted as government having lost control over
its sovereign right to make decisions about who may enter the country,
under what conditions and what they would be entitled to once they have
been allowed entry.
South Africa’s labour legislation and regulations provide for a range

of mechanisms to promote and protect the rights of workers, including
migrant workers. However, it is clear that the ability and capacity
of government to enforce labour law to achieve compliance is lacking.
While there have been reported cases of government taking action
against employers for contravening the law, these have been inconsistent
and sporadic. One of the interviewees reported that a senior official in the
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Department of Labour candidly admitted that, until such time as the
department had sufficient capacity to enforce labour law, it was unlikely
to ratify the ICRMW because doing so would make it liable to taking
steps to ensure implementation and that it lacked the capacity to do so.
On the basis of this, it appears as if there would be a willingness to ratify,
certainly on the part of the responsible department, but that this will-
ingness is constrained by concerns about lack of capacity.

Conclusion

Despite a protracted process of migration policy making, migration
policy issues generally, and the rights of migrants in particular, have
not received much attention in the post-apartheid policy and public
domains. To the extent that migration has been placed on the policy
agenda, it has largely been restricted to concerns about control and
enforcement and the need to retain or recruit sufficient numbers of
skilled personnel in particular sectors of South Africa’s economy.

Most government officials, as well as politicians, acknowledge the
importance of migration as a ‘cross-cutting’ issue, but few are willing to
take it up and place it firmly on the government policy agenda. In a broad
range of policy documents relating to education, health, labour and so on,
cursory reference is made to migration as one of the factors to be con-
sidered, but none of these documents contain substantive detail. Even
the Department of HomeAffairs, which is responsible for the development
of migration policy and law and the enforcement thereof, treats migration
as an administrative and bureaucratic matter, rather than an important
policy matter that has implications for the whole of government.
In this respect, it is important to note that the Department of Social

Development has identified migration as one of the key components in
its projection of anticipated demographic changes, along with mortality
and fertility. However, very little substantive research, planning or policy
development has taken place.
The first step in promoting ratification in South Africa will be for the

government to assess existing legislation in order to see how it compares
with the ICRMW. By uncovering areas where the current policy fails, the
government will have a better understanding of why a more detailed,
comprehensive agreement such as the Convention is necessary. It
will also highlight what additional resources would be needed for the
implementation of the Convention, as well as where the two overlap. In
many respects, the current policy in South Africa already embodies the
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Convention’s institutions and protections on a much broader scale. A
comparison could expose these similarities and show which parts of the
existing legislation could be easily extended to migrant workers. While it
is unlikely that government will take on such an assessment on its own,
CSOs can play an integral role in driving this process by conducting
preliminary studies and publicizing the results.
Once South Africa begins to genuinely consider ratification, the capacity

of government will ultimately become an issue. However, government
does not necessarily have to possess the capability needed to implement
the Convention in its entirety before ratification can take place. Once it is
ratified, government can work gradually through timelines set for imple-
mentation and enforcement, starting with the most certain and straight-
forward areas. CSOs can also play an important role in helping to develop
this capacity through research and training.
Another way in which to promote ratification is to position the

Convention in the context of the SADC sub-regional agenda. In the past,
South Africa has shown increased receptiveness to policies taken up on a
broad, regional scale. Considering the Convention’s emphasis on the entire
process of migration and its provisions on collaboration, it would be
extremely difficult for a country in Southern Africa to effectively implement
it on its own. Ratification on a regional scale would serve as a mechanism
through which Southern African countries could hold each other accoun-
table to the obligations of the Convention. Existing agreements such as the
SADC Protocol on the Facilitation of Movement of Persons and the Social
Charter on the Fundamental Rights of Workers could serve as a foundation
for this cooperation and enforcement.
Before more technical questions such as the details of implementation

can be fully addressed, government must be made aware that ratification
of the Convention will not require the adoption of an entirely new set of
policies, laws and regulations, but first, a re-interpretation of existing
policies, laws and regulations and their applicability to migrant workers
and their families, and second, the amendment of existing policies, laws
and regulations to the extent required.
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11

Policy on the ICRMW
in the United Kingdom

bernard ryan

Introduction

This chapter reviews the policy debate in the United Kingdom concerning
the ICRMW. The first section argues that non-ratification by the United
Kingdom is a consequence both of the Convention’s implications for
immigration policy and of the United Kingdom’s desire to avoid interna-
tional commitments with respect to immigration policy. The second
section shows the growth in support for the Convention among trade
unions, NGOs, members of parliament and others. One implication is that
the Convention has the potential to influence public policy in the United
Kingdom, even in the probable absence of ratification.
The migration context in the United Kingdom helps to explain

the interest in the Convention. The years after 2000 saw public policy
favour inward labour migration at all skill levels1 and a significant
increase in the number of migrant workers actually admitted.2 The
Highly Skilled Migrants Programme, introduced in January 2002 to
enable those with high earnings and qualifications to take employment
or self-employment, led to over 6,000 successful applications by June
2004. The total number of work permits issued or extended rose from
54,000 in 1997 to a peak of 153,000 in 2003. Quotas for temporary, low-
skilled schemes also increased – from roughly 10,000 places in agricul-
ture from 1997 to 2000, to roughly 45,000 places in 2003, made up of
25,000 in agriculture, 10,000 in hospitality and 10,000 in food processing.
The most significant policy development since 2000 was the opening

of the British labour market to nationals of the central and eastern
European states that joined the EU on 1 May 2004 (the ‘A8’). That policy

1 See in particular these Home Office statements on migration policy: Home Office (2002,
2005a, 2005b).

2 For statistical information up to mid 2005, see Ryan (2005a).
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resulted in 427,000 successful applications for registration as workers by
A8 nationals by the end of June 2006 (Home Office et al., 2006, Table 1,
p. 6). As was intended, A8 migration led to a reduction in the number of
non-EU workers being admitted. The number of work permits fell to
138,000 in 2004; the quota for agricultural workers fell to 16,250 in 2005
and 2006, the hospitality quota was ended in June 2005 and the food
processing quota would be reduced to 3,500 per annum.3 Taken as a
whole, however, these falls in non-EU migrant workers amounted to
around 45,000 per annum in total, far less than the roughly 200,000 A8
workers registering each year.
The growth in labour migration has been associated with a weak

position in the labour market for some migrant workers (see reports
from TUC, 2003; 2004a; 2004b; CAB, 2004). Their exposure to forms of
exploitation is itself bound up with the general inadequacies of labour
law and its enforcement, as well as the limits to collective organization in
many sectors.4 It is also linked to the probable growth in unauthorized
employment in the United Kingdom (see Anderson and Rogaly, 2005;
Black et al., 2005). The main concrete result of political concern at the
treatment of migrant workers was the passage of the Gangmasters
Licensing Act 2004 in the aftermath of the drowning of at least twenty-
one unauthorized cockle pickers at Morecambe Bay in February 2004.
The aim of that Act is to ensure compliance with employment and other
laws through a licensing system for labour intermediaries involved in
agriculture, the gathering of shellfish and related processing activities.
For present purposes, what is significant is that the widespread political
attention paid to the treatment of migrant workers led to a close interest
in the ICRMW.

Non-ratification of the ICRMW

The first question to consider with respect to the Convention in the
United Kingdom is the government’s refusal to ratify. The government
itself has focused on certain detailed provisions with which it has

3 In relation to work permits, see Home Office (2005, Tables 1.4 and 2.2). In relation to
agriculture, see House of Commons Select Committee on Home Affairs, Immigration
Control (2005–2006, pp. 358–9). In relation to the sectors-based scheme, see Home Office
(2006).

4 For a review of the labour rights issues arising out of contemporary labour migration, see
McKay and Rivers (2005).
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difficulty. These points are summarized here before going on to consider
other possible factors contributing to non-ratification.

Government arguments

Overview

The government’s fullest public account of its reasons for non-ratification
of the Convention was given in a December 2004 statement to the
House of Commons Select Committee on International Development
(2003–2004, paragraph 68). This statement is worth setting out in full:

The rights of migrant workers are already protected in UK legislation and
the UK’s existing commitments under international law, including the
Human Rights Act 1998. Incorporating the full terms of the UN
Convention into UK law would mean fundamental changes to legislation,
including the Immigration Rules, and would undermine the UK’s system
of frontier controls as well as having major cost implications for the
government and local authorities. We believe that the UK has struck
the right balance between the need for immigration control and con-
trolled access to public funds and services on the one hand and the
protection of the interests and rights of migrant workers and their
families on the other.
For example, at present a work permit holder seeking to enter the UK

must not intend to take employment other than as specified on their work
permit. If the individual remains in the UK in work permit employment
(or in other employment or self-employment categories) for four years,
they are eligible to apply for settlement. Those settled in the UK are
entitled to claim benefits and access to social housing and public funds in
the same way as a British citizen (although state school education and
treatment under the NHS are not considered public funds for the pur-
poses of the Immigration Rules and so migrant workers can access these
before they are settled). If the UK were to ratify the Convention, we would
not be able to restrict the employment that work permit holders can do to
that specified on their permit and they would have access to public funds
from the date that they entered the UK. Although the UK would retain
the right to refuse entry, this would be particularly problematic after
entry as the Convention requires that a migrant stays for the length of
their latest permission to stay, regardless of whether they subsequently
become unemployed. The UNConvention would therefore allowmigrant
workers to circumvent current immigration controls and remain in the
UK even when they are not fulfilling the conditions on which they were
granted entry to the UK (pursuing the specified employment).
Giving all migrant workers access to public funds from the date of

entry would therefore not only be costly, but also create an unnecessary
‘pull factor’. This would be the case if all migrant-receiving countries were
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to ratify the Convention, even if the available public funds were equiva-
lent in all migrant-producing and migrant-receiving countries. As above,
the Convention would also allow migrant workers to remain in the UK
and claim benefits for the duration of their period of stay, even when they
are unemployed for some or all of this period. In itself, it would create an
unnecessary ‘pull factor’.

In addition to general factors relating to immigration control, the
December 2004 statement identified three specific aspects of the
Convention with which the government had particular difficulty: free-
dom of employment, the right to remain after employment and equality
of treatment in social benefits. These are examined here in greater detail.

Freedom of employment

Article 52 of the ICRMW requires that migrant workers in a regular
situation have a free choice of employment after not more than two years,
subject to the possibility of national preference for up to five years in
total. In specifying a two-year qualifying period, article 52 is at odds with
immigration policy in the United Kingdom. The general position has
been that persons employed on work permits and successor schemes
have been permitted to work only for a designated employer. In order to
have a free choice of employment, it is necessary that they obtain
‘indefinite leave to remain’ (permanent residence). The qualifying period
for indefinite leave to remain for those on work permits is now five years,
having been increased from four years in April 2006.5 It is true that, as a
matter of administrative practice, work permit employees can switch to a
new employer within the same occupation. However, that possibility
depends on the second employer’s making an application for a work
permit, and does not cover changes of occupation.

Right to remain after employment

A second difference between the Convention and UK policy identified in
the December 2004 statement concerns the legal right to remain in the
territory, under an immigration permission, after having ceased employ-
ment. This factor was elaborated at greater length in a written parlia-
mentary answer given by the Immigration Minister Des Browne on 20
January 2005:

Most overseas nationals coming to the UK to take employment require a
work permit. The UK employer applies for a work permit to enable them

5 Immigration Rules, paragraph 134.
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to fill a specific vacancy in the UK, following which the worker applies for
leave to enter or remain in the UK. If the migrant worker leaves this
employment they are expected to leave the UK or to apply for a work
permit for their new employment. The Convention, however, would
allow them to remain in the UK for the duration of their leave, whether
or not they were still employed. We consider that unemployed migrants
being able to remain in the UK and claim benefits in these circumstances
would act as an unnecessary ‘pull factor’ and undermine current immi-
gration controls.6

The provision of the Convention that is at issue here is article 51,
according to which:

Migrant workers who in the state of employment are not permitted freely
to choose their remunerated activity shall neither be regarded as in an
irregular situation nor shall they lose their authorization of residence by
the mere fact of the termination of their remunerated activity prior to the
expiration of their work permit, except where the authorization of resi-
dence is expressly dependent upon the specific remunerated activity for
which they were admitted. Such migrant workers shall have the right to
seek alternative employment, participation in public work schemes and
retraining during the remaining period of their authorization to work,
subject to such conditions and limitations as are specified in the author-
ization to work (emphasis added).

This article does, however, seem to go as far as the government believes
in constraining participating states. The approach of the British authorities
is to confer an immigration permission linked to the expected period of
employment, and then, if the work permit employment comes to an end,
to rely on a general power in the Immigration Rules to withdraw immi-
gration permission.7 While that approach does appear to be ruled out by
Article 51, the italicized passages allow the state to tie an immigration
authorization to continued employment with a particular employer. For
this reason, it is inaccurate to say that the Convention simply permits
migrant workers to stay after their employment comes to an end.

Equality of treatment in social benefits

The third consideration referred to in the December 2004 statement was
migrant workers’ access to social benefits. Within the Convention, equality

6 House of Commons Debates, 20 January 2005, column 1088W.
7 Immigration Rules, paragraph 323: ‘A person’s leave to enter or remain may be curtailed:…
(ii) if he ceases tomeet the requirements of the Rules under which his leave to enter or remain
was granted.’
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of treatment in relation to social benefits is set out in particular in article 43.
It requires that migrant workers in a regular situation have equality of
treatment as regards, inter alia, education for their children, housing, social
and health services. In addition, article 54 of the Convention provides for
equality of treatment, inter alia, as regards ‘unemployment benefits’.
In the United Kingdom, there are limits to migrant workers’ entitle-

ments to social benefits. Migrant workers in a regular situation are
entitled, on an equal basis with other residents, to healthcare and to
education for themselves and their children. They are also entitled to
benefits that derive from their contributions to the national insurance
system, including contribution-based jobseekers’ allowance (paid for up
to six months’ unemployment) and the state pension. Regular migrant
workers from outside the European Economic Area (EEA) are, however,
classed as ‘persons subject to immigration control’ who are not entitled
to non-contributory benefits such as housing benefit, council tax benefit
and job-seekers allowance (paid to those who are unemployed).8

Similarly, A8 workers are ineligible for these benefits when they are out
of work.9 Compliance with articles 43 and 54 would rule out these
exclusions of migrant workers from non-contributory benefits.
Since December 2004, the ‘public benefits’ argument has been the

most common specific argument for non-ratification offered by minis-
ters. This can be seen, for example, in the July 2005 submission from the
Home Office to the House of Lords Select Committee on the European
Union, as part of the latter’s inquiry into economic migration:

The Convention would give migrants the same access to public funds and
services as British citizens, regardless of their length of stay in the UK. For
example, they would be entitled to equal access to housing, education and
social services with UK nationals raising major cost implications.10

The same argument was advanced by Baroness Scotland in the debate in
the House of Lords that followed the publication of the Select Committee’s
report.11

8 Immigration and Asylum Act 1999, section 115.
9 This is the effect of changes that came into force on 1May 2004: see regulation 4(2) of the
Accession (Immigration and Worker Registration) Regulations 2004 (SI 2004 No. 1219)
and the Social Security (Habitual Residence) Amendment Regulations 2004 (SI 2004
No. 1232).

10 Supplementary Memorandum from the Home Office, 27 July 2005, published in Select
Committee on the European Union, Economic Migration to the EU, 2005–06 House of
Lords Papers 58, p. 74.

11 Baroness Scotland’s remarks are in House of Lords Debates, 11 May 2006, column 1176.
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Other policy considerations

The three policy issues referred to above appear to be the only specific
reasons offered by the government for not ratifying the ICRMW.
However, at least three other possible conflicts between British law and
policy and the Convention can be identified. The first two concern the
treatment of irregular workers, while the third concerns the admission of
family members of temporary labour migrants.

Irregular workers’ employment contracts

Under article 25 of the Convention, all migrant workers are to enjoy
equal treatment as regards remuneration and other conditions of
employment. Article 25(3) states:

States Parties shall take all appropriate measures to ensure that migrant
workers are not deprived of any rights derived from this principle by
reason of any irregularity in their stay or employment. In particular,
employers shall not be relieved of any legal or contractual obligations,
nor shall their obligations be limited in any manner by reason of such
irregularity.

This approach is at odds with British law relating to irregular work by
migrants. Where a worker knowingly enters an employment relation-
ship, while lacking permission to do so under immigration law, the
employment contract is classed as ‘illegal’. The result is that the worker
can enforce neither the contract itself nor statutory rights relating to it.12

Ratification of the Convention would require a revision of British law on
this point.

Regularization

A second potential difficulty with respect to irregular workers concerns
policy on regularization. The Convention’s provisions in this area are
admittedly ambiguous. On the one hand, Article 35 expressly rules out a
right to be regularized: ‘Nothing in [Part III] of the Convention shall be
interpreted as implying the regularization of the situation of migrant work-
ers ormembers of their families who are non-documented or in an irregular
situation or any right to such regularization of their situation.’On the other
hand, article 69(1) of the Convention – which is in Part VI – points in a

12 The most recent authority on this question is the decision of the Court of Appeal in July
2004 in Vakante v. Addey and Stanhope School [2005] ICR 231. For a discussion of the
doctrine of illegality in relation to irregular migrant workers, see Ryan (2005b, pp. 43–8).
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different direction when it provides that ‘States Parties shall, when there are
migrant workers and members of their families within their territory in an
irregular situation, take appropriate measures to ensure that such a situa-
tion does not persist.’ In cases where unauthorized workers are not to be
expelled, article 69(1) arguably requires a state to regularize their situation.
That impression is reinforced by article 69(2), which sets out a list of factors
to be taken into account ‘whenever States Parties…consider the possibility
of regularizing the situation of such persons’, including ‘the circumstances
of their entry’, ‘the duration of their stay’ and their ‘family situation’.

To the extent that the Convention does place obligations on states with
respect to regularization, it may conflict with current UK policy. In
recent times, the United Kingdom has made limited standing provision
for regularization in two ways. The first is the provision in the
Immigration Rules for an individual to obtain indefinite leave to remain
after fourteen years’ residence, irrespective of legality.13 The second
follows from a Home Office concession that, in cases where a child has
been living continuously in the United Kingdom for more than seven
years, they and their families are not normally subject to immigration
enforcement.14 In practice, such families can also typically obtain inde-
finite leave to remain (JCWI, 2006, p. 42). Beyond these policies, there is
no recent practice in the United Kingdom of systematic regularization of
persons lacking authorization.15

Admission of family members of migrant workers

A final aspect of British policy that may be highlighted concerns the
admission of family members of temporary migrant workers. The general
principle in article 44(2) of the Convention is that contracting states ‘shall
take measures that they deem appropriate…to facilitate the reunification
of migrant workers’ with spouses (or equivalents) and minor dependent
unmarried children. This article would also present difficulties, as the
United Kingdom does not admit the immediate family members of work-
ers on temporary schemes. One such arrangement is for seasonal agricul-
tural workers, who may be employed for up to six months in one year.
Article 59 of the Convention confers the rights of regular migrant workers
on seasonal workers to the extent that these rights ‘are compatible with

13 Immigration Rules, paragraph 276B.
14 See the statement by Immigration Minister, Mike O’Brien, House of Commons Debates,

written answers, 24 February 1999.
15 For a review of British practice, see Levinson (2005).
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their status in that state as seasonal workers, taking into account the fact
that they are present in that state for only part of the year’. It is at least
arguable that provision for family rights is ‘compatible’ with the status of
seasonal agricultural workers. The other such scheme has been the ‘sectors-
based scheme’ in hospitality and food processing, under which workers are
admitted for up to twelve months. While – as we saw above – this scheme
was scaled down in 2006, it is significant that the denial of family rights to
workers under it is inconsistent with the Convention. In particular, the
special provision for ‘specified-employment workers’ allowed by article 62
does not extend to article 44. If the United Kingdomwished to comply with
the Convention, it would have to alter its approach to family reunification
for any successor to the sectors-based scheme.

Avoidance of multilateral commitments

It can be seen, therefore, that the ICRMW, if ratified, would have
significant implications for British policy on labour migration and
migrant workers. While these policy implications are probably sufficient
on their own to explain non-ratification, that decision is also consistent
with the United Kingdom’s general unwillingness to undertake interna-
tional commitments concerning immigration policy. In other words,
even if UK immigration policy was broadly consistent with the
Convention, the government would probably still wish to retain flexibil-
ity as regards the treatment of immigrants.
Some evidence for this conclusion is to be found in the government’s

public statements concerning the Convention. To take an example, in its
November 2003 written evidence to the House of Commons Select
Committee on International Development inquiry on migration and
development, the Department for International Development (DFID,
2003–2004, paragraph 38) gave this explanation of the government’s
reasons for non-ratification:

The government has no plans to ratify this Convention. The scope is
wider than the UK’s existing immigration laws. No EUMember States are
signatories; and most of the twelve current signatories are countries of
origin of migrant workers. The government considers that it has already
struck the right balance between the need for immigration control and
the protection of the interests and rights of migrant workers.

This passage shows both that the government does not wish to give up
its freedom of action in the field of immigration control and that it will be
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especially reluctant to do so in the absence of support for the Convention
from other destination states.
The United Kingdom’s reluctance to consider ratification of the

ICRMW is consistent with its approach to other instruments. At the
international level, the United Kingdom ratified a number of treaties
concerning migrant workers in the post-war period: 1949 ILO
Convention No. 97 (Convention concerning Migration for Employment)
(ratified 22 January 1951), the 1953 European Convention onMedical and
Social Assistance (ratified 7 September 1954), the 1955 European
Convention on Establishment (ratified 14 October 1969) and the 1961
European Social Charter (ratified 11 July 1962). By contrast, the United
Kingdom did not ratify either of the significant instruments on migrant
workers adopted in the 1970s: 1975 ILO Convention No. 143 (Convention
concerning Migrant Workers (Supplementary Provisions)) and the 1977
ECMW. More recently, the United Kingdom has refused to participate in
the Long-Term Residence Directive and the Family Reunification
Directive, two EU measures that give non-EU nationals rights of admis-
sion and equal treatment.16 UK reluctance to agree to the Convention is
therefore part of a wider policy of refusal to agree to multilateral commit-
ments governing migration policy.

Growing support for the Convention

The opposition of the UKGovernment to ratification of the ICRMW is not
the end of the story, however, given that recent years have seen growing
support for the Convention among political actors, both within and out-
side parliament. There have been frequent calls for ratification, as well as
extensive reliance on the text in debates over the detail of public policy.
The ICRMW has in fact come to be treated as the authoritative statement
of international standards concerning migrant workers. Even in the
absence of a ratification decision, it is now treated as highly relevant to
policy debates concerning immigration in the United Kingdom.

Civil society

The trade unions were probably the first organizations in the United
Kingdom to take up the question of ratification of the ICRMW. As early
as September 1995, the TUC passed a resolution supporting ratification

16 For a review of the UK approach to EU immigration and asylum policy, see Ryan (2004).
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by the EU.17 The Convention has been more actively promoted since a
conference entitled Migrant Workers: Who Benefits?, hosted by the UK
office of the United Nations Association (UNA-UK) in London on
10 December 2002.18 The conference was concerned with various aspects
of the treatment of migrant workers, and included a keynote speech by
Patrick Taran of the ILO that focused on the Convention. The December
2002 conference led to the formation of a coalition for ratification of
the Convention in the United Kingdom, and the ratification coalition
subsequently met at UNA-UK offices during 2003 and 2004. The
organizations that made up the coalition included the following
NGOs: Anti-Slavery International, the Joint Council for the Welfare of
Immigrants (JCWI), Kalaayan (an organization representing domestic
workers) and Oxfam Great Britain. It also included the TUC, the
Transport and General Workers Union (TGWU, the largest private-
sector trade union) and UNISON (the largest public-sector trade union).
The creation of the ratification coalition led to greater attention being

paid to the ICRMW from 2003 onwards. To mark the entry into force of
the Convention in July 2003, the TUC and JCWI organized a joint
conference at the TUC building in London, entitled Migrant Workers’
Rights – Could We Do More in Britain? The speakers included Frances
O’Grady, Deputy General Secretary of the TUC, Patrick Taran of the ILO
and Felicity Lawrence, a Guardian journalist who has written on migrant
labour in agriculture (Lawrence, 2004, Chapter 2). This was also the
occasion of the launch of the TUC report Overworked, Underpaid and
Over Here: Migrant Workers in Britain. Members of the coalition then
contributed to a session of the European Social Forum in London in
October 2004, with the title Organising for Migrant Workers’ Rights –
Bringing Trade Unions and Community Organisations Together. Speakers
at the session included representatives of Anti-Slavery International, the
JCWI and the General Marine and Boilermakers Union (the second-largest
private-sector union).
The activities of the ratification coalition appear to have ceased by

2005. This was partly for institutional reasons, as the employee of
UNA-UK who had organized the meetings had ceased to work for that
organization.More basically, aswe shall see, the initial task of the coalition –
that of raising awareness of the Convention – had by then been achieved.

17 Information provided to the author by the TUC International Office.
18 Details of the conference can be found on the United Nations Association website (www.

una-uk.org/archive/hr/migrantrights.html [last accessed 23 April 2009]).

288 ryan



Political parties

One sign of the increased recognition given to the ICRMW after 2002 is
that ratification has become the policy of two national political parties in
the United Kingdom. The more important case is that of the Liberal
Democrats, as it is the country’s third-largest political party, having
obtained 22% of the votes and sixty-two of 645 seats in the 2005 general
election for the House of Commons, as well as holding twelve of the
United Kingdom’s seventy-eight seats in the European Parliament. At
their September 2004 annual conference, the Liberal Democrats adopted
a resolution on asylum and immigration, which included a commitment
to ‘The signing and ratification by the UK Government of the UN
Convention on the Protection of the Rights of All Migrant Workers
and their Families (1990)’. That policy was reaffirmed in the policy
documents presented to the party’s 2006 annual conference (Liberal
Democrats, 2006, p. 14).
The other national political party to support ratification is the Green

Party. Although not represented in the House of Commons, the party has
two seats in the European Parliament. A commitment to ratify the
Convention was included in its 2005 general election manifesto (Green
Party, 2005, p. 31).

Parliament

Since 2002, the ICRMW has also come to attract considerable interest
and support in parliament. An initial stage in that process was a series of
written questions in the House of Commons asking the government
about its policy concerning the Convention. Questions of this kind
have been asked on at least the following occasions: by Jenny Tonge
MP (Liberal Democrat), 9 January 2002; by Vernon Coaker MP
(Labour), 4 February 2002; by Lynne Jones MP (Labour), 16 December
2003; and by Michael Wills MP (Labour), 20 and 24 January 2005.19

Questions about government policy on ratification have also been
raised in two Select Committee reports. As shown above, the government
was specifically requested to explain its policy on the Convention in the
June 2004 House of Commons Select Committee on International
Development report on Migration and Development. More recently,

19 House of Commons Debates, 9 January 2002, column 902W; 4 February 2002, column
679W; 16 December 2003, column 865W; 20 January 2005, column 1088W; 24 January
2005, column 134W.
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the House of Lords Select Committee on the European Union called
attention to the Convention in its report on Economic Migration to the
EU, published in November 2005.20While accepting that the Convention
would require the extension of social rights to certain migrant workers,
the Select Committee concluded that a full review of ratification should
be undertaken. In its words:

We accept that there are arguments both for and against acceding to the
Convention, but it is unsatisfactory that it should simply be left on the
shelf. We recommend that the government should commission research
into the likely costs and consequences of acceding to it and seek to
develop a political consensus towards it, both within the UK and across
the EU.21

Others in parliament have gone further and expressly called for rati-
fication. In 2004, Tom Brake MP (Liberal Democrat) twice set down a
motion in the House of Commons with that objective:

That this House notes the growing consensus in favour of clearly defined
legal rights for migrant workers which is evident in reports and opinions
published by bodies as diverse as theWorld Bank, the United Nations, the
European Commission, the Select Committee on International
Development and the Trades Union Congress; and calls on the govern-
ment to provide a robust legal framework for the establishment of rights
for migrant workers by ratifying the UN Convention on the Protection of
the Rights of All Migrant Workers and their Families (1990).

This motion was first proposed on 14 October 2004 and then again on
20 December 2004 (a different parliamentary session), and in each case
the motion attracted extensive support from across political parties.22

The 14 October 2004 motion attracted forty-six signatures, made up of
twenty three Labour MPs, nineteen Liberal Democrat, two Plaid Cymru
(Welsh nationalists), one Ulster Unionist (historically aligned with the
Conservative Party) and one from the Respect Party. The 20 December
2004 motion was then supported by a total of fifty-seven MPs: thirty-
three Labour, twenty-one Liberal Democrat, one Conservative, one Plaid
Cymru and one Scottish Nationalist.
There have also been calls for ratification of the Convention in parlia-

mentary debates on specific subjects. The first such reference appears
to have been by Lord Hylton (non-party) in the House of Lords on

20 2005–06 House of Lords Papers 58. 21 Ibid., para. 97.
22 Early Day Motion 1741 of the 2003–2004 session and Early Day Motion 430 of the

2004–2005 session.
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13 March 2002, when he suggested that ratification could assist in the
fight against human trafficking.23 Similarly, there have been references
to the Convention as part of the struggle against contemporary forms
of slavery – in the House of Commons on 14 October 2004 by Tom Brake
MP (Liberal Democrat) and Oona King MP (Labour), and in the House
of Lords on 7 July 2005 by the Earl of Sandwich (non-party).24 These
references to the Convention essentially concern its article 11, which
provides that ‘no migrant worker or member of his or her family shall be
held in slavery or servitude’ and that ‘no migrant worker or member of
his or her family shall be required to perform forced or compulsory
labour’.

The Convention has also been relied on in relation to remittances. This
concerns article 47 of the Convention, which provides that ‘[m]igrant
workers shall have the right to transfer their earnings and savings, in
particular those funds necessary for the support of their families, from
the state of employment to their state of origin or any other state’, and
that contracting states ‘shall take appropriate measures to facilitate such
transfers’. It was presumably that provision which led David Taylor MP
(Labour) to argue in the Commons on 10 November 2004 that the
Convention ‘would help secure…hugely important remittances to
home countries’.25

A third aspect of the Convention that has been referred to is the
protection it requires for identity or immigration documents. Article
21 of the Convention requires that it be ‘unlawful for anyone, other than
a public official duly authorized by law, to confiscate, destroy or attempt
to destroy identity documents, documents authorizing entry to or stay,
residence or establishment in the national territory or work permits’.
Chris McCafferty MP (Labour) referred to article 21 in the House of
Commons on 9March 2005, in support of his Bill to make it an offence to
control or destroy another person’s identification or immigration docu-
ments.26 This is a point on which there has subsequently been govern-
ment legislation: section 25 of the Identity Cards Act 2006 now includes
the offence of possession or control of another person’s identity or
immigration document ‘without reasonable excuse’. Significantly, part

23 House of Lords Debates, 13 March 2002, column 893.
24 House of Commons Debates, 14 October 2004, columns 157WH and 167WH; House of

Lords Debates, 7 July 2005, column 745.
25 House of Commons Debates, 10 November 2004, column 827.
26 House of Commons Debates, 9 March 2005, column 1521. See the Control of

Identification Documents (Offences) Bill, 2004–05 House of Commons Bills 82.
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of the government’s justification for this offence was that it would ‘serve
as a deterrent against…those who traffic illegal or sex workers’.27

Finally, the Convention has been referred to in two reports of the
House of Commons Select Committee on Foreign Affairs. In its report on
Foreign Policy Aspects of the War against Terrorism, published on 2 July
2006, the Committee highlighted HRW’s criticism that the United Arab
Emirates had not ratified the Convention.28 In addition, the Committee’s
report on East Asia, published on 13 August 2006, directly referred to
China’s non-ratification of the Convention in its review of the position as
regards human rights protection in that country.29 While these refer-
ences to the Convention do not concern UK ratification, they show a
willingness to use it as a standard for evaluation of other states’ respect
for human rights. This use of the Convention may have the effect of
strengthening the case for ratification by the United Kingdom, or at least
for its compliance with its principles.

Conclusion: potential of the Convention in the United Kingdom

One implication of this chapter is that there is little immediate prospect that
the United Kingdomwill ratify the ICRMW. To do sowould have a number
of important implications for immigration policy, and would be at odds
with the general British desire to avoidmultilateral commitments in relation
to immigration. At the same time, there is a high degree of support for the
Convention among policy actors, including trade unions, NGOs, political
parties and members of both Houses of Parliament. This growing support
can be attributed to the greater interest consequent upon the entry into
force of the Convention on 1 July 2003, and also to the attention paid within
the political sphere to the treatment of migrant workers.
The extensive support for the Convention implies that it can have

a role in political debate in the United Kingdom, even in the absence
of ratification. As we have seen, it is already being cited in a range of
specific contexts. It also formed at least part of the background to the
2006 legislation protecting identity and immigration documents.
The major points of divergence between current UK policy and the
ICRMW principles – the right to change employer, equal treatment to

27 Home Office Minister Andy Burnham, House of Commons Debates, Standing Committee
D, 19 July 2005, column 399.

28 2005–06 House of Commons Papers 573, paragraph 176.
29 2005–06 House of Commons Papers 860–1, paragraph 319.
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non-contributory benefits, the legal position of irregular workers, reg-
ularization and family rights for temporary workers – are other areas
where the Convention might contribute to pressure for change. The
general point is that it is accepted as the authoritative statement of the
minimum international standards with respect to migrant workers.
Political actors can therefore be expected to continue to rely on it in
making the case for improvements in their treatment.

References

Anderson, B. and Rogaly, B. 2005. Forced Labour in the United Kingdom. Oxford,
UK/London, Centre on Migration Policy and Society (COMPAS)/TUC.

Black, R., Collyer, M., Skelton, R. and Waddington, C. 2005. A Survey of the
Illegally Resident Population in Detention in the UK. (Home Office Online
Report 20/05.) Available at www.homeoffice.gov.uk/rds/pdfs05/rdsdr2005.
pdf [last accessed 12 May 2005].

CAB. 2004. Nowhere to Turn: CAB Evidence on the Exploitation of Migrant
Workers. London, Citizens Advice Bureau. Available at www.citizensad-
vice.org.uk [last accessed 23 April 2009].

DFID. 2003–2004. House of Commons Select Committee on International
Development. Migration and Development: How to Make Migration Work
for Poverty Reduction. London, DFID. (HC Papers 79-II.)

Green Party. 2005. Real Progress: Real Choice for Real Change. Manifesto.
Available at www.greenparty.org.uk [last accessed 23 April 2009].

Home Office. 2002. Secure Borders, Safe Haven: Integration with Diversity in
Modern Britain. London, UK Government.

2005a. Controlling Our Borders: Making Migration Work for Britain. London,
UK Government.

2005b. Selective Admission: Making Migration Work for Britain. London, UK
Government.

2006.Working in the UK, Outcome of Review of Sectors Based Scheme. London,
UK Government.

Home Office/Department for Work and Pensions/HM Revenue & Customs/
Department for Communities and Local Government. 2006. Accession
Monitoring Report May 2004–June 2006. London, UK Government.

House of Commons Select Committee on Home Affairs. 2005–2006. Sixth sup-
plementary memorandum submitted by the Immigration and Nationality
Directorate, House of Commons Select Committee on Home Affairs,
Immigration Control, 2005–06, pp. 358–59. (HC Papers 775-III.)

House of Commons Select Committee on International Development. 2003–2004.
Migration and Development: How to Make Migration Work for Poverty
Reduction, Vol. I. (HC Papers 79.)

policy on the icrmw in the united kingdom 293



JCWI. 2006. Recognising Rights, Recognising Political Realities: The Case for
Regularising Irregular Migrants. London, JCWI.

Lawrence, F. 2004. Not On the Label: What Really Goes Into the Food on Your
Plate. London, Penguin.

Levinson, A. 2005. Regularisation Programmes in the United Kingdom. Oxford,
UK, University of Oxford/COMPAS.

Liberal Democrats. 2006. Rights and Responsibilities at Work: Employment and
Trade Unions Policy Paper. Paper for the Federal Conference, March 2005.

McKay, S. and Rivers, A. 2005. Migrant workers and employment law. Ryan (ed.),
op. cit., pp. 79–104.

Ryan, B. 2004. The United Kingdom. K. Hailbronner and I. Higgins (eds),
Migration and Asylum Law and Policy in the European Union. Cambridge,
UK, Cambridge University Press, pp. 403–26.

(ed.). 2005a. Labour Migration and Employment Rights. Liverpool, UK,
Institute of Employment Rights.

2005b. Legal migration: the right to work in Britain. Ryan (ed.), op. cit.,
pp. 43–8.

TUC. 2003. Overworked, Underpaid and Over Here: Migrant Workers in Britain.
London, TUC.

2004a. Gone West: Ukrainians at Work in the UK. London, TUC.
2004b. Propping up Rural and Small Town Britain: Migrant Workers from the

New Europe. London, TUC.

294 ryan



12

The French political refusal on Europe’s behalf

h�elène oger

Introduction

The ICRMW forms part of the charter of human rights for migrants,
together with the two ILO conventions on migrant workers. ILO
Convention No. 97 covers the whole labour migration continuum from
entry to return: conditions of recruitment and equal treatment regarding
working conditions, trade unions, collective bargaining, accommoda-
tion, social security, employment taxes and legal proceedings. ILO
Convention No. 143 is broader, as it deals with irregular migration and
with the obligation of states to respect the fundamental rights of migrant
workers. The ICRMW has a wider mandate:1 it clarifies that basic
economic, social and cultural rights belong to all migrants (regular and
irregular, workers and their family members), although some migrants
have more limited rights. The ICRMW reaffirms human rights guaran-
teed by other general international instruments of human rights but
applies them specifically to migrants. Of these three instruments,
France has only ratified ILO Convention No. 97.

The ICRMW has two main aims: to eradicate clandestine movements
by promoting international cooperation and to ensure equal treatment
for migrant workers and their families. It codifies a wide range of rights
applicable universally and contains a framework for their effective enjoy-
ment, including the prohibition of any renunciation of these rights. Its
approach is based on equal treatment rather than minimal standards. In
a regular or irregular situation, all migrants are entitled to a minimum
degree of protection, although regular migrants have broader rights. The
Convention thus relies on the fundamental notion that all migrants

1 It is also wider than the scope of the ECMW, since the latter is limited to workers who are
not seasonal, not frontier workers, not posted workers and not undocumented migrants
(article 1). In addition, the ECMW is limited to nationals of the Contracting Parties. Thus,
it does not apply to all legally resident migrants, but merely to migrants of the nationals of
the ten Parties.
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should have access to a minimum degree of protection, in an acknowl-
edgement of their vulnerable status.
As Patrick Taran stated at the UN CHR:

The ILO conventions and the 1990 Convention represent explicit and
comprehensive symbols of a rights-based approach to regulating/mana-
ging international migration. These instruments have not yet gathered
sufficiently broad ratification. Up to now not enough [advocacy activities
have] been generated to facilitate progress in this respect. Migrant and
immigrant workers simply do not have large and powerful economic
interests willing to advocate in their defense. On the other hand, influen-
tial voices and interests are renewing advocacy for restricting migration,
and in particular for limiting recognition of human and labor rights of
migrants. After all, migrants continue to be seen as a convenient, defen-
seless and visible scapegoat on which to blame the economic and social
costs of globalization.2

Additionally, the ICRMW establishes an international framework for
cooperation between countries of origin and host countries and
encourages complementary regional agreements. It provides for effective
implementation of the Convention through the creation of a committee
competent to carry out regular monitoring, in cooperation with the ILO,
and to deal with state and individual complaints. Nevertheless, sover-
eignty is maintained, as states retain monopoly on access to their terri-
tory and their labour market.
The Convention suffers from several obstacles (see Chapter 1). In

France, there has long been a striking lack of awareness, which has,
however, decreased significantly since 2004, particularly following the
work of NGOs: a campaign was launched in March 2004 by Agir Ici,
and a collective for ratification was constituted in October 2004 in
order to raise awareness surrounding the compelling importance of
ratification. But lack of awareness still continues to prevent mass
popular mobilization and involvement of citizens, social actors and
politicians.
The Foreign Affairs Minister launched a consultation process for

ratification in August 2005,3 but ministerial answers stated in
November 2005 that France cannot independently ratify because of

2 61st Session of the UN Commission on Human Rights, ILO statement, ‘Vulnerable
groups: migrant workers’, 14 April 2005, p. 2 (see also Chapter 6).

3 Answer to the CNCDHAdvisory Opinion, June 2005, by Philippe Douste-Blazy, Minister
for Foreign Affairs, 30 August 2005 (www.commission-droits-homme.fr/binInfoGeneFr/
affichageDepeche.cfm?iIdDepeche=159 [last accessed 23 April 2009]).
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the transfer of competences to Europe.4 There are also some legal and
financial obstacles in France regarding remittances, cultural rights
and family reunification. However, the imprecise rights provided for
by the Convention leave states with a wide margin of manoeuvre.
Thus, with minor reservations, ratification would be legally compa-
tible. Therefore, the real obstacle in France is the lack of political will
in the European framework, and administrative obstacles largely
derive from political guidelines. Flexibility, selection and instrumen-
talization have become a priority for most European governments. A
horizontal rights-based approach would imply a risk of undesired
immigrants.

Timid but growing awareness of the ICRMW

The first initiative goes back to 29 October 2003 when the Comité
Economique et Social (CES)5 recommended ratifying the ICRMW.6

According to its opinion on future migrations adopted by eighty-three
votes to seventy-eight, France should ratify the Convention as part of
an emerging international protection system in order to achieve a
successful integration and equal treatment in employment, housing,
education, culture, citizenship and social protection. However, this
opinion is quasi-unknown and non-binding. A day before the adop-
tion of the opinion during the parliamentary debate for the 2003
Immigration Act, André Gérin, an MP from the Communist Party,
recommended ratification of the Convention to ensure a balanced

4 See the two ministerial answers from 1 November and 10 November 2005 to parliamen-
tary questions: ‘Pour la mise en œuvre d’une politique commune prévue par le traité,
chaque fois que la Communauté a pris des dispositions instaurant, sous quelque forme
que ce soit, des règles communes, les États membres ne sont plus en droit, qu’ils agissent
individuellement ou même collectivement, de contracter avec des États tiers des obliga-
tions affectant ces règles.’ [‘As far as the implementation of a common policy foreseen by
the Treaty is concerned, every time that the Community has taken dispositions that,
under whatever form, establish common rules, Member States do not have the right,
whether they act individually or even collectively, to engage with third parties in obliga-
tions that affect these rules.’]

5 The French Economic and Social Committee is equivalent to the European Economic and
Social Committee at the domestic level. It represents professional organizations and
delivers opinions, whether compulsory or optional, in the frame of the legislative process
on relevant subjects. It may also give opinions where requested by the government.

6 CES, Opinion les défis de l’immigration future, 29 October 2003, p. I–30 (www.ces.fr/
rapport/doclon/03102922.pdf [last accessed 23 April 2009]).
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migration policy,7 but the then right-wing government remained
silent.
It is only from the NGOs campaign onwards (March 2004) that the

government has slowly recognized the existence of the Convention.
However, it remains largely unknown in France: public opinion is gen-
erally ignorant of its existence, and awareness has mostly been rising
among NGO members and sympathizers. In other words, the circle of
initiates is widening but remains relatively restricted. As a result of the
strong NGO campaigning in 2004, the government became more aware
and launched a governmental consultation process for ratification.

Late but paramount work of French NGOs

Although the Convention was well known to specialized NGOs in 1990,
their commitment quickly evaporated. As a result, it became an almost
unknown instrument, even though the precariousness of migrants’ rights
was growing. With the establishment of December 18 (1998) and of a
European network (2002), the movement for global and European rati-
fications started, especially since the creation in 2000 of International
Migrants Day on 18 December. Only in 2004 did interest in the
Convention and commitment to it reappear in France.
A major campaign initiated by Agir Ici took place between March and

September 2004. The leading co-organizers of the project were three
well-known NGOs: Groupe d‘information et de soutien des immigrés
(GISTI), Service Oecumenique d’Entraide (CIMADE) and the Ligue des
droits de l’Homme (LDH, Human Rights League). GISTI, a support and
interest group for migrant workers, is the most important association
protecting the rights and interests of migrants, and in particular migrant
workers and their families. It specializes in migrants’ rights and immi-
gration law, especially legal counselling, and legal action, defence, pub-
lications and training. CIMADE (an ecumenical mutual-aid service) is a
Protestant association supporting international solidarity, legal defence
of foreigners, migrants’ rights and communication. Finally, the LDH
supports legal actions, press releases, information campaigns and indi-
vidual cases. Apart from the leading NGOs, other bodies have been
involved, whether trade unions, lobbies, associations for solidarity and

7 Parliamentary Debates, 28 October 2003, during the general discussion on the
Immigration Bill, Journal Officiel Assemblée Nationale, 29 October 2003.
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development, and associations for human rights for the protection of
migrants’ rights or for women.8

Agir Ici, an NGO that fights for a fairer world, has launched over sixty
campaigns on different topics. Since October 2006, it has been the official
French affiliate of Oxfam International.9 Its 2004 campaign in favour of
migrants’ rights stated that ratification is an emergency in the light of
European restrictive policies and the threats migrants are exposed to; the
importance of irregular migrants and the violation of their fundamental
rights; and the worsening of the rule of law, in the name of the funda-
mental freedom of movement. It sees the ICRMW as providing a rights-
based and balanced approach between North and South interests, which
further recognizes the positive role of migrants in host societies. The
campaign aims at recognizing the role of migrants in development and at
ensuring respect for their rights. It calls on the Ministry of Foreign
Affairs to engage in the process of ratification and to stop conditioning
cooperation with third countries to migratory clauses.10 It also calls on

8 The full list of signatories is: ACORT (Assemblée citoyenne des originaires de Turquie);
Agir ensemble pour les droits de l’Homme; Aides; Amnesty international – section
française; ANAFE (Association nationale d’assistance aux frontières pour les étrangers);
ATMF (Association des travailleurs maghrebins de France); ATTAC (Association pour la
taxation des transactions financières pour l’aide aux citoyens); CADTM-France (Comité
pour l’annulation de la dette du tiers-monde); CARI (Centre d’actions et de réalisations
internationales); CATRED (Collectif des accidentés du travail, handicapés et retraités pour
l’égalité des droits); CCFD (Comité catholique contre la faim et pour le développement);
CEDETIM (Centre d’études et d’initiatives de solidarité internationale); CEDIDELP
(Centre de documentation internationale pour le développement, les libertés et la paix);
CFSI (Comité français pour la solidarité internationale); COMEDE (Comité médical pour
les exilés); Confédération paysanne; CRID (Centre de recherche et d’information pour le
développement); FASTI (Fédération des associations de solidarité avec les travailleurs
immigrés); Fédération SUD education; Fédération SUD rail; FGTE-CFDT (Fédération des
transports et de l’équipement); France Libertés; Franciscain international; FTCR (Fédération
des Tunisiens pour une citoyenneté des deux rives); GRDR (Groupe de recherche et de
réalisations pour le développement rural); GREF (Groupement des retraités éducateurs sans
frontiéres); IDD (Immigration développement démocratie); Ingénieurs sans frontiers; Ligue
internationale des femmes pour la paix et la liberté; Médecins duMonde; Peuples solidaires;
RITIMO (Réseau des centres de documentation pour le développement et la solidarité
internationale); Service civil international – branche française; Service national de la
Pastorale des migrants; Survie; Terre des Hommes – France; and Union syndicale G10
solidaires.

9 Now called Oxfam France – Agir Ici (www.oxfamfrance.org/index.php [last accessed
23 April 2003]).

10 These are clauses imposed by the EU in association agreements with countries of origin
and countries of transit regarding migrants’ readmission in order to limit migration to
the EU.
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the European Commissar for Justice and Home Affairs to urge European
states to ratify the Convention and end migratory clauses. Seventy-
thousand documents have been distributed; 21,200 citizens have parti-
cipated; four meetings have been held with the French Government; one
press release has been published, along with twelve newspaper articles;
and a week of mobilization and forty regional events have been
organized.
The campaign mainly targeted the government rather than general

French public opinion. As a result, most people in France are not aware
of the ICRMW, including politicians and people working in the admin-
istration; even those active in administrations dealing specifically with
migrant workers, such as social security, are largely unaware of it. This
absence of mass mobilization prevents more pressure being brought to
bear on the government.
From October 2004 onwards, to continue mobilization around the

Convention, a collective for ratification was set up under the supervision
of the Association des Travailleurs Maghrebins de France (ATMF, an
association of workers from Maghreb countries in France) and GISTI,
regrouping French NGOs and campaigns at national level in different
areas such as education, environment or migration,11 while the ATMF,
created in 1982 following the extension of the freedom of assembly to
non-citizens in 1981,12 organizes individual support, language courses,
training, campaigns and legal aid. The campaign was entitled Demain le
monde – les migrations pour vivre ensemble (Tomorrow the world –
migrations to live together in harmony). It aims at continuing and
widening the diffusion of information and the call for ratification in
the French and European contexts. It has developed two targeted cam-
paigns: one for public opinion based on the principle of universality of
rights, and the other for political actors and trade unions. It stresses the
importance of an international convention applying to the entire migra-
tory process for sending and receiving countries, and of an international
convention specific to increasingly vulnerable migrants.

11 See www.demain-le-monde.org [last accessed 23 April 2003].
12 Indeed, the 81-809 Act from 9 October 1981 puts an end to discrimination against

foreigners regarding freedom of association. The right to create an association is fully
granted to foreigners, as well as their rights to have representative roles in those
associations, without any preliminary control. Before, on the basis of a 1939 decree,
foreigners were not authorized to create an association, and their actions were prelimi-
narily largely controlled.
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The collective for ratification, linked to December 18, organized a
major campaign with a petition in favour of ratification. The call for
ratification of 17 December 2004 states the importance of the ICRMW, as
it recognizes the fundamental rights of both legal and undocumented
migrants and protects them as a vulnerable group. It highlights how
European governments avoid ratification, despite the increased jeopardy
of migrants’ situations. It emphasizes the gap between the free movement
of European citizens and the exclusion and decreased protection of third-
country nationals. Finally, it recalls that many other European NGOs
have also called for ratification.13

French NGOs have finally been very active in the creation of the
EPMWR, which called in April 2005 for the universal ratification of
the ICRMW. The Platform further welcomed the reopening of debates
on economic migration following the European Commission’s 2005
Green Paper, On An EU Approach to Managing Economic Migration.
However, it stated that the approach must be based on rights of migrants,
in contrast to the apparently more utilitarian and unilateral approach
chosen by the Commission, in the sense that it takes into account the
interests of sending countries only in a very marginal way. In this frame-
work, a first step would be for Europe to encourage Member States to
ratify the ICRMW. It stressed that enthusiasm for ratification is strength-
ened by the opinions of the European Parliament on 24 February 2005,
and of the EESC on 30 June 2004. This call has been supported by twenty

13 ‘Quatorzième anniversaire d’une convention internationale que la France n’a toujours
pas ratifiée: Depuis 1990, la précarisation des droits des migrants est en aggravation
constante. L’Union européenne offre la libre circulation aux citoyens des États membres
tout en durcissant, pour les autres, les règles de l’asile et du séjour; le principe de non-
discrimination inscrit dans le traité d’Amsterdam a pourtant exclu la discrimination
fondée sur la nationalité. Face à la dégradation des droits des migrants, les Nations unies
ainsi que de nombreuses institutions européennes ou organisations de la société civile
rappellent l’importance de la convention des Nations unies. Le gouvernement français
qui prône un rôle accru des Nations unies dans les affaires internationales ne doit pas
rester sourd à ces appels.’ [‘Fourteenth anniversary of an international convention that
France has still not ratified: Since 1990, the precariousness of migrants’ rights is
worsening. The European Union offers free movement to the citizens of its Member
States, while hardening, for all other people, the rules of asylum and residence; the
principle of non-discrimination enshrined in the Treaty of Amsterdam has ruled out
discrimination based on nationality. Faced with the degradation of migrants’ rights, the
United Nations, as well as many European institutions and civil society organizations,
recall the importance of the UN Convention. The French government, which advocates a
greater role for the UN in international affairs, cannot remain deaf to such appeals’]
(www.gisti.org/doc/actions/2004/migrants/dec18.html [last accessed 23 April 2009]).
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European associations, among which five are French,14 demonstrating
the proactive stance of French NGOs.

Timid but positive effects of NGO campaigns

Some trade unions and political parties have reacted positively to the
NGO campaign. For example, several communist politicians have sup-
ported their efforts. On 29 January 2004, the communist MP Robert
Bret15 addressed a written question16 before the Sénat17 to the Minister
of Foreign Affairs in charge of ratifying international instruments. He
stated that the ICRMW should be considered as the seventh interna-
tional instrument of human rights, specifically protecting rights and
equality for both irregular and regular migrants, and France would be
proud of ratification. He also wrote to the Ministry of the Interior with
the same requirement. There was no ministerial answer.
The communist MP Serge Guichard, head of the National Committee

on Discrimination and Human Rights, issued a press release on
18 December 2004, the anniversary of the Convention, supporting the
NGO call for ratification.18 He stated that, for the Communist Party, the
migration issue is not marginal and that ratification is necessary. He

14 Organizations that signed the call for ratification by the EPMWR: Agir Ici (French);
Amnesty International (European Bureau); ARCI (Associazione Ricreativa e Culturale
italiana – Italy); ATMF (France); Catholic Bishops’ Conference of England and Wales;
CEAR (Comisión Española de Ayuda al Refugiado – Spain); CEME (Commission des
Eglises auprès des Migrants en Europe – Europe/Belgium); European Coordination for
Migrants’ Right to Family Life; December 18 (Belgium); Emmaus International (France);
GISTI (Groupe d’information et de soutien des immigrés – France); IMD (IMD Platform
Vlaanderen – Belgium); IDHC (Institut de Drets Humans de Catalunya – Spain); JCWI
(Joint Council for the Welfare of Immigrants – UK); KMS (Kerkwerk Multicultureel
Samen leven – Belgium); Migrant Rights Centre (Ireland); miXeurope (Denmark);
MRAP (Mouvement contre le Racisme et pour l’Amitié entre les Peuples – France);
PICUM (Platform for International Cooperation on Undocumented Migrants –
Europe); and Migrantenweek (Netherlands). In other words, French NGOs, together
with Belgian ones, are very active at European level. Of the twenty signatories, five are
French, four are Belgian and two are other European countries.

15 It is interesting to stress that he is Secretary of the parliamentary delegation to the EU
and is a member of the Foreign Affairs Commission; in other words, he belongs to the
initiated circle.

16 Robert Bret (Bouches du Rhone – CRC), written question No. 10658 (29 January 2004).
17 Parliamentary power in France is binary, composed of two assemblies: the Sénat (upper

house), elected by regional local representatives, and the Assemblée Nationale (lower
house), with directly elected MPs.

18 18 décembre Journée Internationale des Migrants, La France doit Ratifier la Convention,
press release, 2004 (www.pcf.fr/?iddoc=4127 [last accessed 23 April 2009]).
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further stated that the party fully supported the UN initiative on
International Migrants Day (18 December). He finally called, in the
name of the party, for ratification of the Convention. The Communist
Party also invited representatives of the collective for ratification to its
annual meeting.
The Green Party has been the one with the strongest and most positive

reaction to the NGO campaign. First, Noël Mamère, a well-known MP,
called for urgent ratification on behalf of the party.19 Second, Green MP
Boumediene-Thiery asked an oral question20concerning ratification
before the Sénat on 13 October 2005. Finally, the Green Party launched
two petitions supporting ratification in October 2005: one for local and
national representatives21 and one for all citizens.22 So far, it remains the
only political party to have closely followed the NGOs.
There has been no official interest from the Socialist Party. Only two

MPs have asked individual written questions. On 25 May 2004,23 MP
Paulette Guinchard-Kunstler questioned France’s denial of a convention
protecting the rights of migrant workers and essential to the system of
international human and fundamental rights. On 8 February 2005, MP
Martine Lignière-Cassou24 recalled the necessity to ratify the ICRMW,
because the legal, social and human rights of migrant workers were
worsening. Like Bret, she asserted that France would pride itself on
ratification. It should even be an obligation, as France is the country of
human rights. The other political parties have simply ignored the
Convention.
Moreover, there has been no discussion of the Convention within

either assembly (or within their committees). Unlike the European
Parliament, the French Assemblée Nationale cannot give opinions and
does not have any initiative power in practice.25 Additionally, ratification
requires a parliamentary majority, although it is unlikely that a majority
could be met without government support.

19 Noel Mamère is a well-known Green Party MP at the Assemblée Nationale.
20 Question No. 0826S, Journal Officiel Assemblée Nationale, p. 2588.
21 See Petition, 18 October 2005.
22 See Petition, 22 October 2005.
23 Question No. 39884, Journal Officiel Assemblée Nationale, p. 3751.
24 Question No. 57336. Journal Officiel Sénat, p. 1203.
25 Its rights are limited by articles 40, 41 and 48 of the French Constitution. Article 40

prevents initiatives concerning the budget. Article 41 gives a governmental right to
control and refuse an initiative that has some impact on the executive power to make
regulations. Article 48 gives power to the government to control the agenda.
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Finally, although some trade unions26 signed the petition in favour of
the Convention, they never directly promoted ratification.
Beyond the timid political engagement, the Commission Nationale

Consultative des Droits de l’Homme (CNCDH), the French National
Consultative Commission on Human Rights, is the latest and most
obvious demonstration of the growing interest in the Convention. This
independent body makes non-binding recommendations to the govern-
ment and regroups a plurality of actors: representatives of NGOs, trade
unions, international and national experts, members of parliament, an
ombudsman and the representatives of the ministers concerned.27 It
delivered its opinion recommending ratification on 23 June 2005,28

calling for the promotion and protection of migrants’ rights and ratifica-
tion of the Convention. The Minister of Foreign Affairs answered the
opinion on 30 August 2005.29 He stated that a governmental

26 In particular, Federation SUD Education, Federation SUD Rail and FGTE-CFDT, three
trade unions well known at sectoral level, i.e. in education and transport. Union G-10
Solidaires also signed the petition. However, it is not considered as representative in
French law.

27 It also annually reports on racism and xenophobia, awards the annual human rights
prize of the French Republic Liberty-Equality-Fraternity given by the French Prime
Minister, together with the Rene Cassin medal in secondary schools, and provides
training on human rights.

28 See the website for the French text of the opinion (www.cncdh.fr/article.php3?id_article=152
[last accessed 23 April 2009]).

29 Réponses du Ministre des Affaires étrangères aux avis de la CNCDH (30 août 2005).
M. Philippe Douste-Blazy, Ministre des Affaires étrangères a adressé les courriers
suivants au président de la CNCDH. Droits des travailleurs migrants, ‘L’avis de la
Commission Nationale Consultative des Droits de l’Homme, adopté par l’Assemblée
plénière le 23 juin 2005, sur la convention internationale relative à la protection des
droits de tous les travailleurs migrants et des membres de leur famille, a retenu mon
attention. Ainsi que les représentants du Ministère des Affaires Etrangères ont eu
l’occasion de le préciser lors des réunions de la CNCDH consacrées à ce sujet, les pays
de l’Union Européenne n’ont pas ratifié ce texte. Certains éléments contenus dans la
convention (dispositions fiscales) soulèvent des difficultés techniques. J’ai bien pris note
des arguments soulevés par la CNCDH et j’ai souhaité par conséquent de nouvelles
consultations internes et interministérielles sur ce texte avant de solliciter l’avis de nos
partenaires de l’Union Européenne sur la ratification éventuelle de cette convention. J’ai
demandé à mon représentant à la CNCDH, l’Ambassadeur M. Michel Doucin, de vous
tenir régulièrement informé des progrès de ce dossier.’ [Reply of the Minister of Foreign
Affairs on the opinion of the CNCDH (30 August 2005).] Mr Philippe Douste-Blazy,
Minister of Foreign Affairs has sent the following letter to the President of the CNCDH.
‘Rights of migrant workers. The opinion of the Commission Nationale Consultative des
Droits de l’Homme, adopted by the Assembly plenary on 23 June 2005 on the
International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families, has caught my attention. As the representatives of the
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consultation process with internal and intergovernmental discussions
would be launched before starting another consultation process with all
European Member States.
Therefore, the traditional argument of ‘unawareness’ as an obstacle to

ratification has become flawed. The NGO campaigns had an impact on
the government, which is now well aware of the Convention but still
lacks enthusiasm. In a letter dated February 2005, the Minister of Foreign
Affairs even redirected the responsibility for governmental passivity onto
the Ministry of Finance. In other words, the obstacles to ratification are
no longer based on unawareness but on political (un)willingness.

A political obstacle covered by the European alibi

In a survey of previous research on obstacles to ratification of the
Convention, Pécoud and de Gutcheneire (2006) distinguish between
administrative, financial, political and legal arguments for not ratifying.
Following their study, I divide my analysis between legal, administrative,
financial and political obstacles. The reason why the order is changed is
because the main obstacle in France is political. Following this frame-
work, I explain the limited impact of the Convention before turning to
the four types of obstacle enumerated above.

Limited impact of the ICRMW

While very comprehensive, the Convention would not impose too many
obligations on Western states. As noted by de Varennes (2002), it would
not result in considerable changes concerning individual rights, which,
in France, are already guaranteed to migrants (except for the right to vote
and stand for election) – at least theoretically; indeed, there are still
important discriminations towards immigrants perpetrated by private
individuals in daily life, as well as by the administration. Moreover, in
some cases, the documents required in order to enjoy a particular right
might in practice be difficult to obtain for foreigners.

Ministry of Foreign Affairs had the opportunity to state at the meetings of the CNCDH
on this matter, no country of the European Union has ratified this treaty. Some elements
of the Convention (tax provisions) give rise to technical difficulties. I took note of the
arguments raised by the CNCDH and I therefore wish new internal and inter-ministerial
consultations on this treaty before seeking the advice of our European Union partners on
the possible ratification of this Convention. I asked my representative to the CNCDH,
Ambassador Michel Doucin, to keep you regularly informed of the progress of this
issue.’] www.cncdh.fr/article.php3?id_article=152.
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The rights contained in the ICRMW that would actually require
changes if France was to ratify are quite limited. Indeed, economic, social
and cultural rights, together with provisions imposing positive obliga-
tions on States Parties, do not have a direct effect: it is incumbent on
Member States to take the appropriate executive measures, and an
individual cannot bring a legal action on the basis of the ICRMW.
Furthermore, some provisions only state a general objective, leaving
room for manoeuvre and flexibility for states. This is evident in the use
of the wordmay in many clauses (i.e. ‘states may…’), in expressions such
as ‘if states consider’ or ‘if states deem necessary’ and in the numerous
references to national law (such as ‘in accordance with national law’). For
example, in the frame of family reunification, article 44(2) says that
‘States Parties shall take measures that they deem appropriate and that
fall within their competence to facilitate the reunification of migrant
workers’ (emphasis added). The right to reunification is thus not a
tight legal obligation for states, as it is softened by the vocabulary
employed. The same method has been used within the European
Community immigration framework, where Member States largely
remain in control thanks to flexible clauses. (For a fuller analysis, see
Oger and Barbou-des-Places (2004).)
More generally, the rights contained in the ICRMW are limited by

respect for state sovereignty: in article 79, the Convention recognizes
state sovereignty in terms of entry and residence, as well as access to the
labour market, and it often refers to the sovereignty principle (such as in
articles 34, 35, 69 and 82). Article 35 thus recalls that the decision
regarding regularization belongs to states. Moreover, the Convention
does not give any new rights to migrant workers as such, except that of
consular protection and assistance (article 65(2)). For example, articles
16(7) and 23 on remittances provide some incentives for states to ease
financial transactions, but they have no direct effect despite the novelty
of their scope.
A further element limiting the effect of the Convention is the

optional nature of inter-state and individual complaints. Indeed, article
77 states:

A State Party to the present Convention may at any time declare under
the present article that it recognizes the competence of the Committee to
receive and consider communications from or on behalf of individuals
subject to its jurisdiction who claim that their individual rights as estab-
lished by the present Convention have been violated by that State Party
(emphasis added).

306 oger



So far, no state has habilitated the committee for individual com-
plaints. Moreover, there is no formal mechanism to force respect of
rights listed by the Convention, as there is no legal court. And states
can make reservations (article 91) as long as they are not incompatible
with the object and purpose of the Convention (articles 91–92).

In conclusion, the legally binding character of the ICRMW is rather
weak, hence limiting the strictly legal obstacles to its ratification in
European states. In other words, the few legal obstacles that exist in
France are not insurmountable, and in most areas French law complies
with the Convention.

Legal obstacles

Pécoud and de Gutcheneire (2006) list a series of legal and political
obstacles: conflicting interests of employers, recruitment agencies and
government officials; protection of employers rather than migrants;
threat to the national welfare state; disadvantaged ethnic minorities;
cultural rights; reluctance to provide rights to undocumented migrants;
and lack of trust in international law and the UN system in particular. In
the French case, there is no evidence of any real obstacle as listed above,
except the striking issue of cultural rights. Others might be politically
relevant, but not legally so. However, there is an additional obstacle not
specifically discussed above but very relevant in France, and that is family
reunification.
Thus, the few existing legal obstacles may be grouped into two major

areas. If the CNCDH has recognized two (respect for cultural identity
(article 31) and transfer of funds (article 47)), only the first is legally
relevant. Indeed, the second obstacle appears as more financial than
strictly legal. Indeed, while article 32 of the Convention states that
migrants ‘shall have the right to transfer their earnings and savings’
and is echoed by article 47, the latter also provides that ‘such transfers
shall be made in conformity with procedures established by applicable
legislation of the state concerned and in conformity with applicable
international agreements’. In other words, the exemption from taxes
and the prohibition of double taxing migrants are determined by
national law (see below).
GISTI and the collective for ratification stress the other main obstacle

to ratification: family reunification. Questions could also be raised con-
cerning the scope of equal treatment in terms of social security.
Nevertheless, all these principles are formulated in the Convention
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with a wide margin of manoeuvre for states, as it only recommends states
to facilitate the enjoyment of these rights – it does not order them to do
so. To expedite matters, the CNCDH also recommended that France
should make some reservations to overcome minor obstacles.
The first of these relates to the right to protect and recognize migrants’

culture of origin. According to article 31, states shall ensure respect for
cultural identity and shall not prevent migrant workers from maintain-
ing their cultural links. This contradicts the French approach, which
views the nation as indivisible, secular and neutral, thus prohibiting any
recognition of differences in the public sphere. In the view of the
CNCDH, this article, albeit vague, conflicts with these principles and
might even conflict with the principle of equality between men and
women. The issue is very sensitive in France – the reluctance to open
the nation to diversity and cultural heterogeneity is, for example, very
visible in political debates on immigration. However, it would be rela-
tively easy to bypass this obstacle by making a reservation.
The second obstacle, as raised by GISTI and the collective for ratifica-

tion, is the issue of family reunification. According to article 44, States
Parties shall take appropriate measures to ensure the protection of the
unity of migrants’ families and facilitate family reunification; they shall
also favourably consider granting equal treatment to other family mem-
bers of migrant workers. These are fundamental rights, and an important
element for migrant integration. However, the opposite political direc-
tion has been taken recently by European states in general and the French
Government in particular. For states, the right to family reunification is
an incentive to a quantitative excess of migration that cannot be con-
trolled. In fact, European states aim at limiting this primary source of
migration in order to favour the entry of (qualified) migrant workers.

The 2003 Immigration Act extended the waiting period for reunifica-
tion, reduced the security of family members of permanent permit
holders by providing them with only a temporary card and tightened
the conditions of housing and resources for family reunification.30

Moreover, housing conditions are stricter since the decree of 17 March
2005 (Journal Officiel, 19 March 2005). Additionally, de facto

30 See Loi N.2003-1119 (26 November 2003) relative à la maîtrise de l’immigration, au
séjour des étrangers en France et à la nationalité (known as ‘loi Sarkozy’), article 42. Now
contained in Livre IV – Regroupement Familial, Code de l’entrée et du Séjour des
Etrangers et du Droit d’Asile [Code regarding the entry, stay of foreign nationals and
the right to asylum].

308 oger



reunification for family members living irregularly in the country has
been made almost impossible. Indeed, the permit of a sponsor may be
withdrawn if he brings his family into the country outwith the family
reunification rules. Finally, the 2006 Immigration Act31 further restricts
this right. In other words, government policies do not facilitate family
reunification (except for family members of highly skilled migrants).
Finally, a few smaller problems may be mentioned. For example, the

possibility of a judge pronouncing a ban from the territory (double
penalty) could contradict the principle of equality of migrants before
justice, together with the general principle of non-discrimination.
Another issue is the political participation of migrants: article 42 states
that the host country must facilitate their participation in local decision
making, but leaves the right to vote in local elections to the state’s
sovereignty. If none of the French rules breach article 42, its spirit
could, however, be invoked in order to promote migrants’ right to vote
locally.
In contrast, some legal issues have not been considered as constituting

obstacles. Thus, the role and supervision of the UN treaty monitoring
body has not been seen as problematic, as France is normally keen to
participate in such mechanisms. Furthermore, because the most con-
tentious issues would not have direct effect as they are dependent on
national law, direct effect, i.e. the possibility of a migrant basing a claim
before national law on the basis of the Convention, seems to have
restricted potential.32

Additionally, the principle of non-discrimination does not encompass
prohibition of discriminatory treatment of third-country nationals as
compared with nationals. The non-discrimination principle only pre-
vents states from discriminating between different groups of migrants
(article 7). In this context, it might thus be seen as less generous than the
ECHR, since the European Court stated in Gaygusuz, as confirmed by
Poirrez, that very weighty reasons should be provided to justify the
difference of treatment between amigrant and a national on the exclusive
basis of nationality, thanks to a generous interpretation of the right to

31 Loi N.2006-911 (24 July 2006) relative à l’immigration et à l’intégration, Journal Officiel
Assemblée Nationale, N.170, 25 July 2006, p. 11047. Articles 44–47 modifying different
aspects of the legislation on family reunification, as stated in Livre IV – Regroupement
Familial, Code de l’Entrée et du Séjour des Etrangers et du Droit d’Asile.

32 Direct effect is open to rights that are clear and do not need further implementation.
Direct effect can also only arise if the state is monist, which is the case in France. Dualist
states that distinguish the international and national spheres would not be subject to it.
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property enumerated in Protocol 1 of the ECHR.33 However, an evolu-
tion in the interpretation of this article, following the ECHR model,
might be possible (Vanheule et al., 2004). A favourable interpretation
by the CMWwould be a relevant starting point. Additionally, some argue
that as the principle of non-discrimination includes non-discrimination
on the basis of nationality, it could be used in favour of non-EU citizen
migrants. Indeed, the favourable treatment of migrant workers, who are
EU citizens, would be discriminatory, and thus non-EU citizens could be
entitled to the same rights on the basis of article 7, a use that had been
suggested by Cholewinski (1997). However, despite some favourable
jurisprudence, such as in Karakurt v. Austria by the UN Human Rights
Committee,34 the European Court on Human Rights has used European
citizenship to justify distinctions between European citizens and third-
country nationals.35 Thus, because the legal position is different, the
difference of treatment is not discriminatory, all the more so in that

33 ECHR, Koua Poirrez v. France, No. 40892/98, 30 September 2003. ‘Very weighty reasons
would have to be put forward before the court could regard a difference of treatment
based exclusively on the ground of nationality as compatible with the Convention’
(paragraph 46; see paragraph 42, Gaygusuz, 16 September 1996 – breach of article 14
in coordination with article 1, protocol 1).

34 ECHR, Karakurt v. Austria, Communication No. 965/2000, 4 April 2002 CCPR/C/74/D/
965/2000, paragraph 8.4: ‘The question is whether there are reasonable and objective
grounds justifying exclusion of the author from a close and natural incident of employ-
ment in the State Party otherwise available to EEA nationals: the right to stand for
election to the relevant work-council, on the basis of his citizenship alone. Although the
Committee had found in one case (N.658/1995, Van Oord vs The Netherlands) that an
international agreement that confers preferential treatment to nationals of a State Party
to that agreement might constitute an objective and reasonable ground for differentia-
tion, no general rule can be drawn therefrom to the effect that such an agreement in itself
constitutes a sufficient ground with regard to the requirements of article 26 of the
Covenant. Rather, it is necessary to judge every case on its own facts. With regard to
the case at hand, the Committee has to take into account the function of a member of a
work council, i.e., to promote staff interests and to supervise compliance with working
conditions (see para. 3.1). In view of this, it is not reasonable to base a distinction
between aliens concerning their capacity to stand for election for a work council solely
on their different nationality. Accordingly, the Committee finds that the author has been
the subject of discrimination in violation of article 26.’

35 See, for example, ECHR, Moustaquim v. Belgium [1991] IIHRL 2 (18 February 1991) at
195. If the court concluded to the violation of article 8 of the Convention by the state, it
also stated that there could be no discrimination, and thus a breach of article 14 taken
with article 8, since Moustaquim could not be compared with either Belgian nationals
having the right of abode in their own country or Community nationals whose prefer-
ential treatment, deriving from a special legal order to which Belgium belongs, has an
objective and reasonable justification.
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the Convention does not prevent more favourable treatment for certain
groups of migrants.36

Nevertheless, this principle has a second limitation: its lack of inde-
pendence. It is a parasite right, i.e. it can only be used in connection with
one of the rights recognized by the Convention, as is the case for article 14
of the ECHR. In other words, the prohibition of discrimination on the
basis of nationality seems to have limited scope of action, too limited to
threaten existing national and European laws.
In conclusion, there are limited legal obstacles, especially as they can

all be easily superseded by reservations. The obstacles are thus more
political than legal. The legal changes would be minimal.

Administrative obstacles

Administrative obstacles are linked to political obstacles, because admin-
istrative practices stem from government circulaires.37 Moreover,
although political obstacles are decisive, administrative hurdles are also
relevant with respect to the practical implementation of the Convention.
Pécoud and de Guchteneire list two administrative obstacles: the neces-
sary coordination between different actors and a number of ministries;
and the possible superfluous character of the Convention due to pre-
existing conventions and legislation (Pécoud and de Guchteneire, 2006).
The first of these cannot be seriously raised in France, because coor-

dination between multiple actors has been in place for decades and has
been further reinforced with the introduction of European immigration
law. Additionally, the French Government constituted in May 2007 has
set up a new ministry (Immigration, Integration, National Identity and
Co-Development), which regroups all aspects of immigration, borders
and nationality. Thus, the Convention would not add any extra complex-
ity, and the grouping under one ministry should simplify matters.
Concerning the superfluous character of the Convention, while it is

true that a general body of domestic legislation already exists, France has
not ratified ILO Convention No. 143 and is thus not party to any general

36 Article 81(1): ‘Nothing in the present Convention shall affect more favourable rights or
freedoms granted to migrant workers and members of their families.’

37 These circulars, which are guidelines for application of administrative decrees, are
generally not binding, i.e. not considered as legal documents. They thus cannot be
appealed against, unless they contain a new legal element, which gives them a binding
nature.
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convention for migrants at international level. Obviously, the domestic
level is not enough, and France, which considers itself to set an interna-
tional example, should continue to do so.
However, there is one issue that could be contradictory to adminis-

trative practices. Indeed, if French legal protection of irregular migrants
is generally in conformity with the Convention, some administrative
practices appear to conflict. Irregular migrants have the following rights
in France: they can access the universal medical system, they are author-
ized to visit centres for prevention and detection, and they can abort.
They also have a right to marry, to contract a registered partnership
(PACS) or to cohabitate. There is a right to education, a right to chil-
dren’s benefits, a right to attend nurseries, as well as a right to maternal
and infant protection. In terms of work, they are insured in case of
accidents at work, they have the right to a salary, to be paid additional
hours, bonuses, paid holidays and recourse in case of breach of contract.
However, as irregular migrant workers can be deported, their legal
protection is extremely limited in practice. Additionally, they generally
hesitate to declare accidents at work because they fear denunciation by
social security organs or by employers, although the social security
administration is supposed to respect professional confidentiality.

Irregular migrants also have a right to old-age and retirement pen-
sions, emergency housing, social lodgings and public hospitals.
Exceptionally, they might also have a right to legal aid, family subsidies38

or social subsidies.
Furthermore, irregular migrants have had the right to open a bank

account since 199839 and have discounts for transport. Finally, they have
rights during an identity check, and they have the right to join associa-
tions and trade unions. In practice, however, any theoretical right can be
used as a source of information, thus becoming a threat or danger for the
undocumented migrant if the administrative guidance is to localize
irregular migrants in order to have them deported. To illustrate these
conflicting instructions, I focus on some striking examples.
According to article 28, both regular and irregular migrants have the

right to emergency medical care. Yet, in order to receive the Aide Médicale
d’État, a foreigner must, since two decrees of 29 July 2005, justify an
uninterrupted stay of more than three months, but also all financial

38 There are specific rights when the children are French, and in general are under the CRC.
39 However, in practice, banks do not readily open an account for a person who cannot

prove their address.
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resources. Such justifications cause problems. By their very nature,
irregular migrants have few documents and are not keen on providing
those they do have in case it facilitates their expulsion. Even the Caisse
Nationale d’Assurance Maladie des Travailleurs Salariés (CNAMTS,
National Employed Workers’ Sickness Insurance Fund, an independent
body of representatives of employees and employers in charge of the
public healthcare service) condemned the proposed measures in its 2004
opinion. In practice, this administrative requirement makes it extremely
difficult for irregular migrants to exercise their right to medical treat-
ment. If this does not, strictly speaking, contradict the Convention, it
prevents the achievement of its purpose and violates its spirit.
Furthermore, the European Committee for Social Rights has declared
the required duration of residence illegal for children of irregular
migrants, in its interpretation of article 17 of the revised European
Social Charter in the light of the UN CRC.40

In addition, according to a circulaire of 21 February 2006: ‘Les procur-
eurs de la République feront procéder chaque fois que nécessaire, en
concertation avec les préfets, aux interpellations aux guichets de la
préfecture, au domicile ou dans les logements…dans les hôpitaux.’ In
other words, irregular migrants can be arrested at hospitals as well as at
their residence or the local government offices. Following this possibility,
the NGO Médecins du Monde recalls that the right to receive health
treatment is a fundamental right of every human being and should never
be used for means other than medical care.41 Indeed, the circulaire
suggests using irregular migrants’ fundamental rights in order for the
police to localize them and arrest and deport them more quickly.

40 See European Committee of Social Rights, Complaint No. 14/2003 by the International
Federation for Human Rights (FIDH) v. France, Resolution ResCHs(2005)6, paragraph
36. Article 17 of the Revised Charter is further directly inspired by the CRC. It protects in
a general manner the right of children and young persons, including unaccompanied
minors, to care and assistance. Yet, the Committee notes that: (i) medical assistance to
the above target group in France is limited to situations that involve an immediate threat
to life; and (ii) children of illegal immigrants are only admitted to the medical assistance
scheme after a certain time (paragraph 37). For these reasons, the Committee considers
that the situation is not in conformity with article 17 (wcd.coe.int/ViewDoc.jsp?
id=856639&BackColorInternet=9999CC&BackColorIntranet=FFBB55&BackColorLog
ged=FFAC75 [last accessed 23 April 2009]).

41 ‘Le droit aux soins est inscrit dans le préambule de la Constitution française. C’est un
droit fondamental de la personne humaine. Il ne doit jamais être utilisé à d’autres fins
que la préservation de la santé.’ [‘The right to health services is enshrined in the preamble
to the French Constitution. It is a fundamental human right. It must never be used for
other purposes than the preservation of health.’] Quoted by Veyrinaud (2006, p. 130).
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Additionally, although the Convention does not force states to regularize
irregular migrants, it recognizes the rights of irregular migrants and dis-
courages undocumented migration. ‘States of employment shall take all
adequate and effective measures to eliminate employment in their territory
of migrant workers in an irregular situation’ (article 68(2)) and ‘States
Parties shall, when there are migrant workers andmembers of their families
within their territory in an irregular situation, take appropriate measures to
ensure that such a situation does not persist’ (article 69). In the context of
regularization, Member States shall take particularly into account the dura-
tion of stay and family situation (article 69(2)).
But the French Government has recently taken decisions in three

opposite directions. First, it has decreased the amount of the fine for
employers employing irregular migrants; second, it has misused the rule
on regularization by using information to deport irregular migrants;
third, it has sanctioned irregular work by expulsion. However, the
aborted European Legislation Oriented Institutes (ELOI) file aimed at
reinforcing the surveillance of irregular migrants, together with the fight
against the removal of children of undocumented migrants, showed the
limit of governmental discretion in this area.
Since a decree of 7 July 2005, the penalty for employers employing

irregular migrants has significantly decreased (despite the employment
of irregular workers being a crime since 2003). Does this rule follow the
principle of article 69 of the Convention, that states ‘shall take appro-
priate measures to ensure that [irregular migration] does not persist’?

Article 86 of the 2003 Act42 states that for the regularization of a
migrant who has been living in France for more than ten years, which
can be proven by any means, the duration of stay where the migrant has
been residing with falsified documents cannot be taken into considera-
tion in counting the ten-year period.43 This means that the use of a fake
residence permit to obtain regular work is discounted. As a result,
although a foreigner is allowed to prove by any means his continuous
stay for more than ten years, pay slips are seen as evidence of using fake
documents and thus as a reason for refusing a residence permit. Whereas
the aim of this measure is to regularize the situation of these people, it

42 Loi No. 2003–1119 (26 November 2003) relative à la maîtrise de l‘immigration, au séjour
des étrangers en France et à la nationalité.

43 See, for example, article 86: La loi Sarkozy du 27 novembre 2003: Nier le travail
des ouvriers sans papiers pour les priver de tout espoir de regularization. Plein Droit,
Vols. 65–66 (GISTI, July 2005), pp. 50–2.
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instead serves as a means of expelling them. Migrants therefore hesitate
to ask for regularization, contradicting the importance of taking into
account the duration of stay (article 69). This misuse of French legisla-
tion does not directly breach the Convention, as there is no right to
work as such, yet it contravenes its spirit.44 Finally, according to articles
21 and 22 after the 2003 reform, irregular workers, even though they are
legally resident, may be expelled. Is this really in conformity with the
Convention?
Article 16 of the 2003 Act (relative à la maîtrise de l’immigration, au

séjour des étrangers en France et à la nationalité)45 introduced the
possibility of withdrawing a residence permit from migrants who have
been exercising a profession without authorization or without a work
permit, or to employers employing such workers.
However, two recent developments have highlighted the limitations

on administrative action against undocumented migrants. Indeed, the
ELOI file created by an arrêté46 of 30 July 2006, aimed at collecting
information on irregular migrants with the names of people visiting
detention centres or hosting undocumented migrants, was quashed by
the Conseil d’État47 in March 2007.48 Additionally, following strong
protests against the removal of undocumented children and their
parents following the children’s registration at school,49 a circulaire of
31 October 2005 contained a moratorium against removals until the end
of 2006. However, two new circulaires of 13 June and 14 June 2006 limit
non-removal to children and their parents meeting certain criteria, such
as a minimum of one year at school, lack of knowledge of the language of
origin and absence of links with countries of origin. This latter criterion
has been mainly, and on an exclusive basis, used by préfectures as the
local representatives of the national administration. Its exclusive use has

44 Articles 52 and 53 refer to access to employment on equal terms with nationals, but these
are heavily qualified, and states may always restrict access to some jobs.

45 This article has been inserted as L313-5 Code de l’Entrée et du Séjour des Etrangers et du
Droit d’Asile.

46 An arrêté is an administrative act with low status in the hierarchical scale, the highest
being décret.

47 The Supreme Administrative Court in the French system.
48 The Conseil d’État, on 12 March 2007, quashed the decision on the basis that in order to

make such a decision, the government should have enacted a décret rather than a mere
ministerial arrêté.

49 Mobilization against such removals was organized by the Réseau Éducation Sans
Frontières (RESF, Network of Education without Borders), an association grouping
parents and teachers.
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been criticized by the HALDE (Haute Autorité de Lutte contre les
Discriminations),50 but the non-removal of undocumented migrants
with children at school now remains more restricted.
Thus, administrative obstacles, following government guidance, have

largely targeted undocumented migrants, and in particular their rights
and removals.

Financial obstacles

Pécoud and de Gutcheneire stress that undocumented migration is a
source of cheap and flexible labour, a financial discouragement to states
to give migrants rights. Although this is certainly a powerful argument
for some neighbouring countries, no particular mention has been made
in France (Pécoud and de Guchteneire, 2006). In contrast, the main
financial obstacle, not mentioned by Pécoud and de Guchteneire, is the
remittances issue. The Ministry of Finance seems to be strongly opposed
to article 47, which deals with monetary transfers of (regular) migrants to
their country of origin. As stated, this appears as a financial obstacle
rather than a legal one. As mentioned above, the Ministry of Foreign
Affairs informed the collective for ratification that the Convention would
cause serious financial difficulties and, unofficially, it is said that the
Minister of Finance would oppose ratification.

The argument goes as follows. It would be costly for the French
Government to encourage transfers, because this would imply lowering
the fees. According to the IOM (2005), the exorbitant fees charged by
money transfer agents represent a drain on remittances andmainly affect
poor migrants. In order to address this problem adequately, the policies
of sending and host countries must be coordinated. Transfers are cur-
rently very expensive in France, as banks charge large sums. Beyond bank
lobbying of the Ministry of Finance, facilitating the transfer of remit-
tances and reducing their costs would run the risk of major financial
outflows from France. However, the 2006 Act has introduced a new type
of savings account, the Compte Épargne Co-développement, aimed at
facilitating investments in the developing countries of origin.51 It does,

50 The High Authority to Fight Discrimination and to Promote Equality is a national
independent administrative body created in 2006 following two EU directives on non-
discrimination. See Veyrinaud (2006, p. 135).

51 Article L. 221–33 Code Bancaire et Financier (Financial and Monetary Code), intro-
duced by article 1 of Loi No. 2006–911 relative à l’immigration et à l’intégration.
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for the first time, officially and legally recognize the existence of regular
transfers to countries of origin.52

Thus, although remittances remain a serious obstacle, such legal
acknowledgement signals the awareness and willingness to create more
favourable conditions for migrant workers, as long as they are aimed at
investing in the countries of origin. Furthermore, as recommended by
the National Human Rights Commission, one simple way to erase this
obstacle would be to set reservations. More generally, the Ministry of
Finance also seems to consider that ratification would be too expensive.
However, this argument is difficult to understand. Ratification would
require no new techniques or tools, as even those of sharing information
and data with other countries are standard procedures at the European
level. In addition, it is difficult to evaluate the extent of the disagreement
between the Ministry of Foreign Affairs and the Ministry of Finance, but
the global governmental will for greater flexibility and instrumentalism
regarding immigration is real and contradicts the spirit of the
Convention.

Political obstacles and the European context

Following the two government answers to MP’s written questions53 and
the answer to the opinion of the CNCDH,54 the leading argument used
by the government to avoid its responsibility is that preliminary agree-
ment at European level is required.55

As underlined by the two ministerial answers, the supposed need for
prior discussion with France’s European partners is based on the
assumption that ratification would no longer be within French compe-
tence, but rather European competence, following the Long-Term
Residence Directive on the basis of the Accord Européen sur les
Transports Routiers (AETR) judgment.56 As the European Court of
Justice asserted in this case:

52 This was initiated by Brard and Godfrain proposing to establish the ‘livret d’épargne pour
le développement’ in the context of mobilizing savings of migrant workers in France for
the development of their home countries and for better productivity (Assemblée
Nationale, 12e legislature, No. 1687, 23 June 2004).

53 See nn. 59 and 60 for details of the two answers to parliamentary questions.
54 See n. 34 for the exact answer of the ministry to the Commission.
55 The answer to the CNCDH mentions the need for discussion with European partners,

which suggests that European states’ agreement is the major obstacle.
56 Case 22/70, Commission v. Council (AETR) [1971] ECR 263.

the french political refusal on europe’s behalf 317



Each time the Community, with a view to implementing a common
policy envisaged by the Treaty, adopts provisions laying down common
rules, whatever form these may take, the Member States no longer have
the right, acting individually or even collectively, to undertake obligations
with third countries which affect those rules.57

Building on this jurisprudence, the government argues that, since the
European Community has exercised its competence in immigration law,
in particular with the enactment of Directive 2003/109 on Third-
Country Nationals Long-Term Residents,58 Member States would no
longer be able to independently ratify conventions on the matter, as
competence would have been transferred to the European Community.
To be more specific, the Minister of External Affairs answered on

November 2005 as follows:

Il résulte de la jurisprudence AETR de la Cour de justice des
Communautés européennes que, pour la mise en œuvre d’une politique
commune prévue par le traité, chaque fois que la Communauté a pris des
dispositions instaurant, sous quelque forme que ce soit, des règles com-
munes, les États membres ne sont plus en droit, qu’ils agissent indivi-
duellement oumême collectivement, de contracter avec des États tiers des
obligations affectant ces règles. Par conséquent, les États membres ne
seraient plus en droit de participer à la convention en cause que con-
jointement avec la Communauté, ce qui suppose au préalable une coor-
dination avec celle-ci. À ce jour, aucun pays européen n’a signé cette
convention.59

A few days later, the Ministry of Cooperation and Development,
answering Boumediene-Thiery, similarly argued:

La France n’a pas signé cette convention pour la simple raison qu’elle
recouvre pour partie des compétences communautaires, d’autant que le
Traité d’Amsterdam a conféré une compétence à la Communauté dans le
domaine des migrations et de l’asile.60

Yet a general principle of European Community law, repeated in the
Long-Term Residence Directive, is that European rules do not prevent

57 Paragraph 12 of the ECJ judgment.
58 Council Directive 2003/109/EC of 25 November 2003 concerning the status of third-

country nationals who are long-term residents (Official Journal of the European Union,
L16/44, 2004).

59 Answer to written question of Martine Lignière-Cassou, Journal Officiel Assemblée
Nationale, 1 November 2005, p. 10157.

60 Answer from the Ministry of Cooperation and Development to the question of Alima
Boumediene-Thiery, Journal Officiel Sénat, 10 November 2005, p. 6854.
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Member States from adopting more favourable rules or ratifying more
favourable bilateral or international agreements.61 Thus, the French
Government is in no way prevented by European Community law
from adopting more favourable measures, and its argument is largely
incorrect. This answer illustrates the government’s attempt to escape the
debate on ratification on Europe’s behalf.

However, the European obstacle is real, but in a different way.
Coordination and competition between EU Member States make them
politically reluctant to ratify any additional instrument beneficial to
migrants, fearing an overflow of migrants in their country as a conse-
quence. Whatever its factual (un)realism, this race to the bottom, or at
least this race for the instrumental selection of migrants, is a major
political obstacle. More generally, the EU approach to migration, which
is quite unsupportive of the Convention, has a deep influence on French
immigration policies. In a letter to the French NGOAgir Ici in May 2004,
António Vitorino62 stated that ratification is not a European priority,63

and Franco Frattini64 argued that ratification would be an obstacle to the
fight against irregular migration.65 As EU states seem to argue that there
would be no ratification without an official position being taken by the
Council of Ministers, this is an unpromising situation.
European states seem to share a perception of migration issues based

on a preoccupation with security. This kind of cooperation results
in regulations specifically concentrating on control and exclusion

61 See article 3(3) of Council Directive 2003/109/EC.
62 Vitorino was a law professor, a judge, a secretary of state of theMacao Government, vice-

prime minister of Portugal and chairman of the European Parliament’s Civil Liberties
Committee before becoming European Commissioner with responsibility for justice and
home affairs.

63 See Commissioner Vitorino’s reply to the written question of Ms Miet Smet on 5 March
2004, referred to by Frattini, in his answer to the letter from the EPMWR (www.europarl.
europa.eu/sides/getAllAnswers.do?reference=E-2004-0068&language=EN [last accessed 12 May
2009]).

64 Frattini is Italian, a former law advisor and minister in different ministries, and is
currently the Vice-President of the EU and the EU Commissioner responsible for justice,
freedom and security.

65 Frattini’s answer to the letter of René Plaetevoet, co-ordinator of the EPMWR from
6 December 2004, Brussels: ‘A number of rights have already been recognized by the EU
acquis and the European Charter. There is nevertheless a specific problem, as mentioned
by Vitorino: there is no distinction between legal residents and irregular migrants. This
may constitute a problem in terms of social security and for the credibility of EU policy
to prevent illegal migration…I do not consider as a priority the ratification of the
ICMW.’
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(Guiraudon, 2000). This development is referred to as ‘securization’ of
migration (Cholewinski, 2000), or ‘collective restrictivism’ (Uçarer,
2001). Common instruments in the field of policy work are elaborated,
but no rights and liberties of aliens are put forward (Tholen, 2004). In
addition, European policies are based on a largely utilitarist conception
of migrants, hierarchizing migrants and their rights on the basis of their
(economic) interests for Europe. This objective does not easily fit with
the horizontal rights-based approach of the Convention.66

In other words, the current objective of the migration policy does not
fit with the purpose of the Convention to protect a vulnerable group of
people. Expulsion of irregular migrants, security and the objective of
instrumental and flexible policy are seen as priorities for the French
Government. There is no consideration for the protection of migrants.
The trend towards divided and classified migrants with fluctuating rights
contradicts the spirit of the Convention. As reflected at European level,
states want to keep room for manoeuvre and flexibility, which could be
limited by the courts if the Convention was ratified. This trend has been
strongly advocated by Nicolas Sarkozy as Minister of the Interior
(President of France in May 2007), strongly advocating the evolution
towards an immigration choisie.67 The new government and elected
president reinforce the belief that resistance to ratification of the
Convention will continue in the near future.

Conclusion

Awareness of the ICRMW has come rather late in France and still tends
to be found within a circle of initiated people. However, the dynamism
of French NGOs, together with the influence and support of some
European bodies and institutions, has provided new tools for a better
information campaign for ratification. As a result, the government has
been forced to recognize its awareness of the Convention, as illustrated in
its answer to the CNCDH opinion. Thus, lack of awareness is no longer a
sustainable argument for the government.

66 In addition, as stated earlier, the migratory clauses of bilateral and multilateral agree-
ments with neighbouring countries may also contradict the Convention.

67 Immigration choisie (selected migration) has been strongly criticized by NGOs such as
GISTI. See, for example, the petition initiated by a network of French NGOs, Contre
l’immigration jetable (www.contreimmigrationjetable.org/ [last accessed 23 April
2009]).
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The obstacles to ratification in France are thus political and strongly
linked with Europe. The legal and financial obstacles are rather limited.
France could merely request some reservations on family reunification,
cultural rights and financial transfers. Furthermore, administrative prac-
tices could better take into consideration migrants’ interests. The greatest
obstacle is political, lying in the discrepancy between the rights-based
Convention and the utilitarist and flexible current European and French
policies. It is also linked to the European race to the bottom and a refusal
to be the first Member State to ratify.
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Migration and human rights in Germany

felicitas hillmann and
amanda klekowski von koppenfels

Introduction

Today, Germany remains one of the major immigration countries in
Europe – even though the country’s migrant population is composed
mainly of long-term residents. Recent migration flows are limited to
highly specialized programmes in certain sectors or to migration for
family reunification, and migrants are restricted in their access to the
overall labour market. It is estimated that there are a significant number
of undocumented migrants in Germany who live and work in the
country with an insecure status. Like most European states, Germany
has not ratified the ICRMW.

This chapter outlines the reasons for this situation and the ongoing
discussion concerning the Convention in Germany. The data were gath-
ered through interviews in 2005, shortly before the September 2005
general election.1 After the election, the government coalition changed,
as did responsibilities within the setting of migration policies.2

Nonetheless, our interviews indicated that there would not be a signifi-
cant change in the German Government’s position on the Convention,
even in the event of a change of government. Indeed, this has been
confirmed by the Federal Ministry for Economy and Labour, which is
the coordinating ministry for all issues relating to the Convention. The
government’s objections to the Convention remain the same.

1 The election resulted in only the second Grand Coalition in post-war history: a coalition
between the two largest parties, the centre-left SPD and the centre-right CDU. This
government replaced the centre-left SPD and left-leaning Greens/B90 government coali-
tion, who had been in power since 1998.

2 A Federal Commissioner for Migrants (Maria Böhmer) was put in place, for example,
marking the first time the post has been held by a member of the CDU. The institutional
affiliation of the commissioner also changed: from the Ministry for Family Affairs, Senior
Citizens, Women and Youth to the Chancellor’s Office. This shift was widely interpreted
as a sign that the new government would place high priority onmigration and integration.
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Our principal findings, broadly speaking, are that, first of all, there is
little knowledge about the Convention either within German society or
in the political arena. Further, many interviewees, regardless of their
affiliation, felt that the Convention would not be ratified in Germany for
two reasons, which, indeed, are those mentioned by the German
Government: first, that there is a feeling that migrants’ rights are ade-
quately protected elsewhere; and, second, that the inclusion of undocu-
mented migrant workers in the Convention makes ratification extremely
unlikely, if not impossible, due to the importance placed on the rule of
law in Germany. Neither the government nor the trade unions would be
likely to make legal migrants and undocumented migrants equal in terms
of rights and access to the labour market.
The obstacles to ratification of the Convention in Germany are thus

not likely to disappear, regardless of which party is leading the govern-
ment. Indeed, this has been borne out by the change of government in
late 2005. Although German political parties have varied reasons for
non-ratification, there is widespread agreement that it would not be
possible to ratify the Convention in Germany. At the same time, NGO
respondents in particular noted that a high-profile discussion on the
topic of undocumented migrant workers’ rights was overdue, and that
further debate on possible ratification might create an opportunity to
have that discussion.
One of our interviewees noted that, while issues of transnational and

international labour and migrant work in general have become more
prominent, the various actors at national level (i.e. the authorities and, to
a certain extent, the trade unions) are still looking for traditional solu-
tions on a national basis, which do not refer to events outside of
Germany. In terms of migration, after the Treaty of Amsterdam in
1999, the themes of integration and migration became the responsibility
of the Interior and Justice ministries in EU Member States – bringing
these issues back to national level. The same interviewee pointed out that
the German administration is quite nationally oriented, with consider-
able concern for the state of affairs within its own borders and little
outside. Many of the federal employees in these ministries do not speak
another language, thereby limiting their horizon to national issues.
The point was also raised that the whole concept of migration has

changed since the ICRMW was negotiated: at the time (mid 1980s), the
dominant idea about migration was that it was temporary. However,
once it became clear that a significant proportion of migrants remained
in the receiving countries, the notion of integration should have been
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emphasized. Indeed, this point raises an important question, that of the
inclusion of integration issues in the Convention. The view was also
voiced that there are other – and, in some cases, more recent – conventions
that are more likely to be ratified, and hence more attention has been
focused on these.

Immigration in Germany

History of German immigration

Prior to the Second World War, Germany was known as a country of
emigration, largely sending migrants to the United States, although it
also experienced a certain amount of immigration. These migrants
included labour migrants as well as refugees; two representative groups
were, among others, Polish labour migrants to the industrial Ruhr area in
the late nineteenth and early twentieth centuries and French Protestants
(Huguenots) in search of religious refuge in the late seventeenth and
early eighteenth centuries.
In the post-war ‘economic miracle’, emerging at the end of the Second

World War, it became clear that extra labour was needed, and bilateral
recruitment agreements were concluded, starting in 1955, with Italy,
Portugal, Turkey, Spain and Yugoslavia. The increased participation of
German women in the labour market, which would also have helped to
ease the shortage of labour, was rejected at the political level. These
agreements led to the recruitment of 3 to 4 million workers altogether,
with the one-millionth migrant, Portuguese worker Armando Rodrigues,
receiving a festive welcome, including a bouquet of flowers and a moped
as a welcome present, in September 1964.
With the oil crisis of 1973, however, official labour recruitment was

terminated, with the intention that the foreign workers then in Germany
should return home to rejoin their families. Instead, the opposite
occurred, with family members joining workers in Germany. As a result,
the number of migrant workers and their families living in Germany
rose. Following the ban on labour recruitment, labour migrants did
continue to work in Germany, although never again to the extent of
the period from 1955 to 1974. Indeed, the system shifted to one of
selective, mainly short-term, migration, which continues today.
Seasonal work and short-term contracts in the agriculture, hotel and
restaurant, construction and IT sectors are still granted to migrant work-
ers, and new programmes are being developed. These contracts are
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limited in numbers and in duration. Both immigration and work –
whether carried out by foreigners or by Germans – are very closely
regulated in Germany. Throughout the years, with respect to immigra-
tion, the themes of control, regulation and acceptability to the German
population have been emphasized.
Indeed, until 1998, Germany did not see itself as an immigration

country, a position that was supported by government statements –
irrespective of the political party in office. The statement Deutschland
ist kein Einwanderungsland (Germany is not an immigration country)
was meant to express that Germany was not a classical immigration
country of the United States-Canada-Australia model, but was rather
an accidental and temporary country of immigration. At the same time,
however, this statement expressed the political and public attitude
towards migration and immigrants. There was no coherent integration
policy, whether at federal level, the state (Länder) or local level; although,
today, important first steps have been made, there is, as in many immi-
gration countries, still no coherent overall policy.
Following this situation, there have been two significant sources of

tension in Germany with respect to migration: first, for some sectors of
society a feeling of a certain cultural distance between Germans and
migrants has caused social tensions, xenophobia and even violence
against migrants, still felt today. Second, with unemployment high
among Germans, and even higher among some groups such as Turkish
citizens, people have also resisted further immigration and, occasionally,
have even shown anger towards migrants already in Germany.
However, since 2000, the concept of immigration to Germany has

entered the public and political arena. A new citizenship law entered into
force on 1 January 2000 and an independent Immigration Commission
was called into existence that same year. This Commission recom-
mended a number of steps to bring political action into line with reality,
resulting in an Immigration Law that took many of the Commission’s
recommendations into account and which entered into force on 1
January 2005. Additionally, by this point, demographic issues were
relevant: an ageing and shrinking population had become a visible
reality. Some sectors showed labour shortages and, thus, in 1999 the
so-called Green Card programme was created, which permitted up to
20,000 IT workers to come to Germany for up to five years (about 16,000
came in total).3 This programme established once and for all that

3 The programme ended in January 2005 – when the Immigration Law took effect.
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although unemployment in Germany was high, targeted recruitment in
certain sectors was nonetheless necessary. Other sectors, in particular the
care sector, are also now discussed as areas in which migrant workers
may need to be recruited.
The major provisions of the 2005 Immigration Law (Zuwander-

ungsgesetz – in full: Gesetz zur Steuerung und Begrenzung der
Zuwanderung und zur Regelung des Aufenthalts und der Integration
von Unionsbürgern und Ausländern (Law for Management and
Limitation of Immigration and for the Regulation of Residence and the
Integration of EU Citizens and Foreigners)) are as follows: first, admin-
istrative changes have been made, which simplifies the process of acquir-
ing residence permits. Second, highly skilled workers may now come to
work in Germany, accompanied by their family members. With an
investment of €1 million, anyone can establish a small business in
Germany, as long as they also create at least ten jobs. Foreign students
are now permitted to stay up to one year after graduation in order to
search for a job. The ban on recruitment for unskilled or low-skilled
workers, on the other hand, was maintained, with certain exceptions for
specific types of workers. Third, humanitarian migration (asylum and
temporary protected status, or Duldung) is maintained in the new law, as
is family reunification. The concept of integration, the introduction of
which has been encouraged by the European Commission,4 is new, while
security aspects have also been included.
Non-citizens living in Germany have various legal statuses. The most

common is the residence permit, either unlimited or limited
(Aufenthaltserlaubnis). The most stable legal status, the unlimited resi-
dence permit, is granted after five years of legal presence. There are
several other less-stable legal forms of residence granted to non-citizens
living in Germany: about 230,000 have a Duldung, a form of subsidiary
protection, or protection from deportation, similar to temporary pro-
tected status in the United States. The majority of non-citizens holding a
Duldung come from developing countries and Turkey (Beauftragte,
2005). There are some 7.3 million non-citizens living in Germany, and
a further estimated 1 million undocumented migrants.

4 See, for example, Communication from the Commission, A Common Agenda for
Integration – Framework for the Integration of Third-Country Nationals in the
European Union, COM(2005) 0389 final (http://ec.europa.eu/justice_home/doc_centre/
immigration/integration/doc_immigration_ integration_en.htm [last accessed 23 April
2009]).
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While the exact number of undocumented migrants is not clear, there
is a broad consensus on the existence of this marginalized group. The
estimated number of undocumented migrants has not increased in
recent years; meanwhile, however, public debate on this topic has gained
ground, with various initiatives raising the issue. A substantial body of
research and literature now exists (see, for an overview, Schönwälder
et al., 2004; Alt, 2003). The problem of exploitative situations persists,
with the public attitude seeming to be that this is a problem of the
immigrants themselves, but it does not represent a more significant
social concern or widespread unsatisfactory conditions in the labour
market. The country report of the ILO (Cyrus, 2005), which is based
on qualitative research methods (given the lack of other more quantita-
tive data), concludes that a considerable number of undocumented
migrants work in exploitative conditions or forced labour (Zwangsarbeit).
Migrants working in certain branches are especially susceptible to exploita-
tion. These include the agricultural sector, the entertainment industry, the
care sector (see Hillmann, 2005), domestic work, hotels/restaurants and,
rarely, sweatshops.

Immigrants in Germany today

General features

Since the 1960s, the non-citizen proportion of the German population
has grown steadily: in 1960, 686,000 (1.2%) of the total population were
non-citizens. The official statistics refer only to the registered population
not holding a German passport, but do not represent naturalized persons
with an immigrant background. Unlike the British census-based system,
there are no representative data on the minority population, only on
citizenship status. The non-citizen population reached a high point in
1997, at 9% of the overall population, and since then has hovered
around 8.9%. The absolute numbers (around 7.35 million for 1997 to
2003) dropped slightly, to 7.28 million in 2004 (Bundeszentrale für
politische Bildung, 2004; Destatis, 2004),5 possibly reflecting increased
naturalization figures (in 2002 there were some 150,000 naturalizations,
and in 2003 there were 140,000). A recent micro-census report estimates

5 Other figures (Beauftragte, 2005) reflect a much greater drop, from 7.3 million in 2003 to
6.7 million in 2004 (Sonderauswertung AZR, 2004). This change, however, resulted after
a clean-up of the data, and the drop of 600,000 is probably not accurate.
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that around 15% of the total population living in Germany are either
migrants themselves or have at least one migrant parent.
The majority of migrants to Germany originate from European coun-

tries (79.08%), of whom 25.22% are EU nationals (Beauftragte, 2005).
The most significant immigrant group are the Turks (1.87 million),
followed by those from the former Yugoslavia (865,829 from Croatia,
Serbia, Montenegro and Macedonia), Italians (601,258) and Poles
(326,882). Some 4.2% (310,943) originate from Africa and 3.11%
(228,499) are from the Americas. Migrants with an Asian background
represent 12.43% (911,995). The gender ratio is slightly unbalanced
(46.9% of all foreigners are female). The vast majority of non-citizens
(61%) have lived for at least ten years in Germany, and nearly one-fifth
for more than thirty years.

Migrant work in Germany: forms and patterns

There are considerable differences between the labour market participa-
tion rate (Erwerbsquote) of the non-citizen and of the German popula-
tions in Germany. The rate is, overall, higher among the non-citizen
population (in 2003 the rate for non-citizens was 51.7%, and for natives,
49.2%), especially among men (non-citizens at 60.8%; natives at 55.6%),
but lower among the female population (non-citizens at 41.7%; natives at
43.2%) (Beauftragte, 2005).
Despite the higher participation, the non-citizens’ position in the

labour market is more vulnerable: they earn less than the comparable
native population, their qualification levels are lower and they more
often work in lower-level jobs. Of all employed non-citizens, 36.3%
are employees, 52.7% workers and 9.5% are self-employed. The share
of self-employed has risen in the past decade or so (from 6.7% in 1991)
while the proliferation of forms of ethnic economies in urban areas is
generally interpreted as one outcome of high unemployment among
foreigners.
The number of non-citizens employed within the social security sys-

tem (Sozialversicherungspflichtig Beschäftigte), i.e. in legal employment
with social security benefits, including health and unemployment insur-
ance, has dropped since 2001 and reached 1.7 million in 2003. The
official unemployment rate among non-citizens is 20% on average for
the whole of Germany, but particular groups show unemployment rates
up to 40% within their national reference group (Beauftragte, 2005;
Gesemann, 2001).
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The ICRMW in Germany

History of the Convention

Germany became part of the development process of the ICRMWduring
the early 1980s,6 when the first working group on the proposed
Convention was held. Germany’s position in the political process of
developing the Convention is essential to understanding its contempor-
ary position. It participated in the open-ended working group drafting
the Convention (although other countries were not present during this
initial phase). Germany’s participation was ultimately the result of a
decision by the Foreign Ministry, which urged the Ministry of Labour
and Social Affairs to participate in the process. Although many receiving
countries took part in the discussions, our informant said that it was
widely believed that the end result would favour the G-77.7

In the discussions during the second reading of the Convention, which
started in 1985, Germany followed what became known as the ‘German
formula’. At many points of discussion, Germany proposed alternative
wordings to points which it (as well as many other countries) found
objectionable. Some of these alternatives were accepted, but many were
not. If the alternative wording was not accepted, Germany formally
withdrew the proposal and asked to have Germany’s position noted in
the protocol. This strategy meant that while Germany formally sup-
ported the text of the Convention, it could refer to the criticisms on
record and thus maintain its somewhat hesitant position, not wanting to
be bound too much by the Convention.
The working group was divided into regional groups, among them the

so-called MESCA faction, made up of Mediterranean and Scandinavian
countries (originally Italy, France, Finland and Sweden, but also Greece,
Portugal, Spain and later Norway). The former wanted to protect their
countrymen living in former colonies while the latter were interested in a
humanitarian agenda. Apart from this historical moment, a general
divide between the interests of the developing countries (and thus mainly
sending countries) and the industrialized countries (mainly receiving

6 The following is based on an interview with a former German civil servant who partici-
pated in the process.

7 G-77 stands for ‘The Group of 77 at the United Nations’, established in 1964 by seventy-
seven developing countries who were signatories of the ‘joint declaration of the Seventy-
Seven Countries’ issued at the end of the first session of the UNCTAD. The group lobbies
in favour of the economic interests of the developing countries (www.g77.org).
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countries) existed from the outset, including the selection of venue:
Geneva, as the seat of the ILO, was viewed suspiciously by the developing
countries, and thus meetings took place in New York. At the same time,
the very flexible timeframe made decisions difficult (the working group
was ‘open-ended’). The developed countries would have preferred to
leave the theme of migrant workers within the purview of the ILO,
while the developing countries were in favour of it being addressed by
the UN more broadly (Köhler, 2004, p. 85).
During the years of negotiation, Germany maintained the same three

objections:

(1) Rights for migrant workers are already covered by the two UN
covenants (civil and political rights – ICCPR; economic, social and
cultural rights – ICESCR), so that further codification is not needed.
Moreover, the mistaken impression could be given that the countries
that ratified these instruments were not respecting the migrant
workers’ rights they laid out.

(2) The Convention touches on basic human rights that are covered
elsewhere and, again, therefore do not need to be repeated. Likewise,
basic rights (most importantly, human rights) and technical rights
(such as potential migrants’ right to complete information on the
receiving countries and the intended work (article 37)) are equal in
importance, which should not be the case.

(3) Irregular migrants are given a position that is much too strong in
terms of the protection of their rights.

Activities concerning the Convention

Activities concerning the Convention in Germany have been limited to
NGOs, and even then are not widespread, while a lengthy report pub-
lished in January 2007 by the German Institute for Human Rights
(Spiess, 2007) represents the most in-depth study of the Convention to
date. One NGO, the Komitee für Grundrechte und Demokratie
(Committee for Basic Rights and Democracy, CBRD), was asked to
publicize the Convention in Germany by the NGO December 18,
which has coordinated the European campaign for ratification. The
CBRD accordingly carried out a campaign in 2004, collecting 1,500 to
1,600 signatures to a petition calling for ratification of the Convention,
and holding a press conference to announce the delivery of the petition to
the federal government, which delivered an official response (see below).
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Prior to the publication of the German Institute for Human Rights’
report, CBRD publicity had been the most significant activity concerning
the Convention.
The CBRD’s promotion of the petition was accompanied by the dis-

tribution of leaflets on the difficult situation of migrant workers in
Germany as well as the benefits they would receive under the
Convention, in the hope that if the extremely poor working conditions
of migrant workers were known, there would be more widespread sup-
port for the Convention. Following this line of logic, more publicity
could have positive results (some interviewees felt otherwise, see
below). Today, the CBRD notes that it does not expect ratification of
the Convention – nor was it expected at the time of the campaign – but
wanted to raise public awareness of the poor situation of migrant work-
ers, including undocumented workers. According to the CBRD, the
campaign was successful in so far as the left-leaning, open-minded
segment of society is now more familiar with the Convention. The
publication of the German Institute for Human Rights’ report does
indicate that the cause has been taken up by others.

Awareness of the Convention

Overall, awareness of the Convention in Germany is extremely low.
Apart from several activist NGOs, academics and politicians, it is vir-
tually unknown – a Convention that ‘blooms in obscurity’, as one
parliamentarian put it. In the last few years, since the entry into force
of the Convention, knowledge of it has increased, probably due to the
CBRD publicity campaign as much as the entry into force itself.
Even among NGOs, the existence of the Convention is not well known,

and then only among highly specialized NGOs dealing with topics such
as human trafficking. Social workers are, for the most part, not aware of
the Convention. We spoke with five NGOs dealing with migrants or
human rights who were unwilling to grant interviews for the simple
reason that they knew nothing of the Convention and, at the same
time, were unwilling to go on record as unfamiliar with it.
Among government officials with whom we spoke, only those whose

portfolio includes the Convention have more than a passing familiarity
with it. All indications – including comments by interviewees – seem to
be that this situation is widespread. Even those politicians and parlia-
mentarians who are well informed in the field of human rights and
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migration are unaware of the Convention, while the same holds true for
academics and NGOs.8

For a long time, protection of human rights for migrant workers was
simply not a problem in Germany; there was no awareness of human
rights violations in the labour market, whether towards Germans or
migrant workers. It was widely believed that the standards in Germany
were higher than elsewhere – both for German workers and for legal
non-citizen residents. Germany’s system of co-determination, in which
workers and trade union representatives have a seat on company boards,
exemplifies the high standards of the German labour system. Neoliberal
groups were also not in favour of additional laws regulating working
conditions.
Work in the underground economy was moreover not seen in the

broader setting of ‘decent work’; in other words, guidelines regulating
minimum standards for work in the informal sector were not seen as
necessary or, indeed, even considered.
There are also structural reasons for the lack of awareness of the

Convention in Germany: it was completed in 1990, the year in which
East and West Germany unified. Unification led to a focus on internal
politics, although a major overhaul of asylum policy was negotiated to
take effect in 1993.
Trade unions, a group quite likely to be affected by ratification of the

Convention, have a somewhat ambivalent relationship to it. While, on
the one hand, at the institutional level there is an awareness of the
Convention and even a certain fear of it, individual union members
have essentially no knowledge of it. One respondent estimated, for
example, that within all German trade unions, there are about 100
individuals who know that the Convention exists, about fifty who have
read it and twenty who have a political interpretation of it; in other
words, a very small minority given the estimated 7 million union mem-
bers in Germany. This is due to the domestic, rather than international,
orientation of the trade unions. Indeed, the Convention was initially
interpreted as infringing upon the national trade unions.
Although the rights of migrants to form or to join trade unions are

specifically mentioned in the Convention (articles 26 and 33), the issue of

8 Indeed, one interviewee noted that he had known little about the Convention until we
asked for an interview, at which point his staff briefed him, while another noted that he
had worked on the Convention in earlier years but had little to do with it since, and was
again briefed.
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its ratification is simply not on the agenda for trade unions, whether as
an internal point or for discussion with government representatives.
Nonetheless, trade unions have begun to show some interest in the
Convention; there have been some recently organized workshops on
irregular migration. Other unions, in particular IGMetall, have launched
a discussion more specifically targeted at looking at clandestine migra-
tion and human rights. This development supports the contention of
NGOs that, even in the absence of ratification of the Convention, impor-
tant issues, most significantly the protection of migrant workers, are
nonetheless raised and discussed.

Reasons for non-ratification

German Government

One of the key obstacles to ratification of the ICRMW for the German
Government is the inclusion of irregular migrant workers in the protec-
tions outlined. Germany, perhaps more than other receiving countries,
particularly values the rule of law. As such, a Convention explicitly
providing rights above and beyond basic human rights to individuals
who do not have a legal residence status will not be ratified by any
German Government, regardless of the party leading the government.
Migration in Germany is, as in many countries, a highly politicized
debate. In Germany, given its respect for the law, the question of irre-
gular migration is even more contentious. Consequently, from a struc-
tural standpoint, it is not in any political party’s interest to support a
Convention that advocates granting rights to irregular migrants.
Nonetheless, the debate over the Convention does serve to bring certain

issues into the public sphere, as noted above. Although the chances of its
ratification are slim at best, it still has the potential to increase protection for
migrant workers, despite its unratified status in Germany.

The second broad reason for non-ratification in Germany – and the
one more often quoted by the German Government – is that the rights it
seeks to protect are already addressed elsewhere; the Convention is
therefore superfluous. These objections have been maintained since
1990, repeated in various communications from the government, regard-
less of which party was in power.
We contacted a number of federal ministries in Germany, seeking to

have a number of government responses for the purpose of comparison,
but we repeatedly received the response that the Federal Ministry for
Economy and Labour was responsible for this Convention and was the

migration and human rights in germany 333



only source of statements on the subject. The German Government
maintains a unified position on the Convention. Indeed, the govern-
ment’s official answer in 2005 came from the Ministry for Economy and
Labour and may be summarized as follows.
The federal government does not see a need to ratify the ICRMW. The

reasons for this include:

* Basic human rights are already covered in the ICESR, which entered
into force in 1976 and to which Germany is a signatory. This Covenant
refers to all human beings in Germany, irrespective of their legal
status. Germany signed and ratified the Covenant in 1976. Fair
wages and safe and healthy working conditions are guaranteed in
this Covenant, as well as in the ICCPR. These rights are extended to
migrants as well as citizens.

* There would only be a need to renew these rights for migrant workers
if the international community felt that the parties to the Covenant
were withholding these rights from migrant workers. This is not, as a
general rule, the case.

* The concept of ‘migrant worker’ is not defined clearly enough.
Irregular workers are included as well, and rights are extended to
them which, in the German federal government’s opinion, go far
beyond what is needed in order to guarantee their basic human rights.
These rights could create a situation where irregular workers would
choose to go to Germany. Particularly given the passage of the new
immigration law (which came into force in 2005), in which combating
clandestine migration is a goal, the federal government does not
intend to ratify this Convention.

* Other groups are included in the Convention, such as independent
migrant workers, project-tied workers and frontier workers, for whom
it is simply not appropriate that these rights be extended.

* The position of the federal government is supported by the fact that
the international recognition of this Convention, despite its having
been agreed upon in 1990 and taking effect in 2003, is quite low. Of the
twenty-seven (in 2005; there are now forty-one) States Parties, not a
single one is primarily a receiving country, nor are there any EU
Member States. There is also no sign that any EU Member State
plans to ratify the Convention. A one-sided move to support the
Convention would isolate Germany.

Following the 2005 change of government, we inquired of the ministry
if the same objections remained; they do.
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Both the Convention itself and the broader issues it touches on have
been addressed by the German Government in various official docu-
ments. As noted, the position of Chancellor Merkel’s government, in
power since November 2005, is not notably different from that of her
predecessors.
The 2005 Coalition Agreement, a lengthy document outlining the

intentions of the Grand Coalition (of the centre-right CDU, its sister
party the CSU and centre-left SPD) government,9 gives some clear
indications as to a possible attitude towards the Convention, although
it is not mentioned. In section 2.8, entitled ‘Measures against illegal work:
“black” work and the shadow economy’, the Merkel Government out-
lines its general philosophy: illegal work, working outside the tax code
and working in the shadow economy are ‘not small peccadilloes, but
harm our country’. The coalition partners state that they intend to
restrict the shadow economy severely, with increased raids and controls
(Koalitionsvertrag, 2005, p. 39).
At the same time, elsewhere in the coalition treaty, the new German

Government states that, although it supports the development of a Europe-
wide asylumpolicy, the entry of new EU citizens to eachMember Statemust
be able to be individually regulated (Koalitionsvertrag, 2005, p. 40). The
document further notes (p. 151) that Germany will maintain a seven-year
prohibition on individuals from the new EU Member States working in
Germany, and that Germany’s borders with these states will continue to be
strictly watched until these states adhere to the regulations of the Schengen
area. Both migration control and control of the shadow economy are to be
strengthened.
Specific reference to the Convention, although notably lacking in the

Coalition Agreement, has been expressed publicly by the German
Government at least twice before: two parliamentary questions were
put to the government, one in 1999 and one in 2006 – during the
previous and the current administrations. In 1999, responding to a series
of questions by a member of the Bundestag Petra Pau and the PDS
party10 on the situation of migrant workers in Germany in 1999,11 and

9 See Koalitionsvertrag, 2005.
10 The PDS (Party of Democratic Socialism), absorbed into the ‘Left Party’ (Die Linke) as of

June 2007, was the successor to the SED (Socialist Unity Party) of the former German
Democratic Republic, and was positioned at the far left of the political spectrum.

11 Printed matter [Drucksache] 14/1181, 17 June 1999.
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again in response to a request from a Bundestag member, the former
Minister of Justice, Herta Däubler-Gmelin, an SPD (centre-left) parlia-
mentarian in May 2006, the government issued comprehensive
statements.12

In both 1999 and in 2006, the government maintains the same objec-
tions. Indeed, in May 2006, the government representative explicitly
noted that its objections to the Convention were laid out in 1990 at the
UN General Assembly and that they ‘remain unchanged’.13 These
responses echo the response we received from the Ministry for
Economy and Labour. The 2006 response again draws on the fact that,
of the then thirty-four signatories to the Convention, none is primarily a
country of destination, and that no EU Member State has signed it. The
2006 response also notes that in 2002, the German Government was
urged by the Green and SPD parties to ratify various UN conventions,
noting that ‘The migrant workers’ Convention was not included in that
listing.’14 However, the 2002 document does call for Germany to ‘work
toward the ratification of other conventions and protocols relevant for
human rights, as well as for the withdrawal of reservations’.15

The Ministry for Foreign Affairs issues a regular report on human
rights, commenting both on Germany and on other countries.16 The
2005 report does not mention the Convention, but says: ‘Germany will
continue to work in the United Nations for the strengthening of the
protection of human rights for migrants. It is convinced that this protec-
tion is thoroughly guaranteed by the implementation of the basic human
rights agreements.’17

The conclusion to be drawn from official documents, then, is that
ratification of the Convention in Germany is unlikely, but that the
protections included in it – with the exception of those extended to
persons without a legal residence document – are taken seriously in the
country.

12 Printed matter [Drucksache] 16/1737, Antwort des Parlamentarischen Staatssekretärs
Gerd Andres vom 22. Mai 2007.

13 Ibid. 14 Ibid., p. 3.
15 Printed matter [Drucksache] 15/136, Antrag der Fraktionen SPD und Bündnis 90/die

Grünen. Menschenrechte als Leitlinie der deutschen Politik, p. 8.
16 Bericht der Bundesregierung über ihre Menschenrechtspolitik in den auswärtigen

Beziehungen und in anderen Politikbereichen, 2005 (www.auswaertiges-amt.de/diplo/
de/Infoservice/Broschueren/Menschenrechte7.pdf [last accessed 23 April 2009]).

17 Ibid., p. 169.
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Non-governmental attitudes towards ratification

Other interviewees– non-governmental, parliamentary and academic –
largely reinforced the government statements, either noting that the
ICRMW is extremely unlikely to be ratified or that the protections laid
out therein are guaranteed elsewhere.
From the perspective of an FDP (Liberal) Party MP, ratification of

the Convention would be ‘tautological’. In his view, the majority of
the human rights it calls for are covered in other conventions and
agreements, as well as the German Grundgesetz (basic law, i.e. the
Constitution). As for labour market rights, when pressed he agreed
that, indeed, they were not covered. At the same time, he did not see
this as a particularly vital area of concern. While other interviewees had
mentioned their concerns about irregular migration, this interviewee did
not – although he noted that other political parties (particularly the
CDU/CSU) might have that concern.
Among NGOs familiar with the Convention (as noted above, they are

a minority), only a few reluctantly give it priority, feeling that their efforts
would be better used elsewhere, given the improbability of ratification.
One NGO noted that it would be strategically unwise to give the impres-
sion that migrants’ human rights in Germany are not protected – a
backlash might develop in which certain segments of society might
protest against non-citizens having access to various rights and protec-
tions. The emphasis should be on the areas in which migrants do have
rights. This is perceived as a very sensitive topic in Germany.
On the other hand, as one NGO noted, not all the available legal

possibilities for migrant protection are taken advantage of, and there
should therefore be stronger awareness-raising activities. From an NGO
perspective, the knowledge of existing regulations among German local,
state and federal offices seems to be limited, while these offices also often
seem to be reluctant to even discuss the Convention – largely because of
the fear that this might result in more administrative work: reports,
forms to be filled out, etc.
NGOs note that the legal situation concerning the authorities’ inter-

action with irregular migrants if the Convention were to be ratified is not
completely clear. Under current legislation,18 ‘public offices’ are required
to report an individual’s irregular status if, in the course of official duties,

18 Gesetz über den Aufenthalt, die Erwerbstätigkeit und die Integration von Ausländern im
Bundesgebiet (Aufenthaltsgesetz –AufenthG) (Law on Residence, Work and Integration
of Foreigners in Germany (Residence Law)), § 87.
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such as registration for schooling, such status is discovered. However, if
an official working in one of these offices ‘happens’ to discover that a
person has irregular status, they are not required to report it. ‘Public
offices’ include police stations, courts, embassies, unemployment offices,
welfare offices, offices for youth in the areas of education and science, as
well as those who make decisions about admittance to social or medical
establishments.19

Irregular migrants are guaranteed basic medical care by § 1 Abs. 1
Nr. 5 of the Federal Law on Asylum Seekers’ Social Benefits, which
defines as eligible those who ‘are required to leave the country, even if
a deportation order has not yet been or is no longer able to be carried
out’. These benefits include care (including dental care) in the case of
acute illness or acute pain, care in the case of pregnancy and other
benefits, as necessitated in individual cases.20 This right to medical care
is somewhat compromised by the reporting requirement as discussed
above.
There are, however, an increasing number of medical establishments

that do treat irregular migrants and do not report them to the authorities.
The Malteser International has established three centres in Germany (in
Cologne, Berlin and Darmstadt) in which migrants without health insur-
ance can be treated.21 As healthcare is free in these centres, official
documents on the part of individuals are not needed, thereby avoiding
the requirement of reporting persons with irregular status to the
authorities.
The NGOs with whom we spoke noted the complexity of the reporting

situation, remarking that, in some cases, women in an irregular status are
afraid to go to a hospital, and children are consequently born at home.
The birth is then not reported officially, which creates problems later in
life, as that child then has no official documents. The NGOs further
noted that, in most large German cities, there are networks that assist
people in such cases to register their children, at least on an informal and

19 Illegal aufhältige Migranten in Deutschland Datenlage, Rechtslage, Handlungsoptionen
Bericht des Bundesministeriums des Innern zum Prüfauftrag ‘Illegalität’ aus der
Koalitionsvereinbarung vom 11. November 2005, February 2007, p. 95, paragraph
87.1.1 (www.emhosting.de/kunden/fluechtlingsrat-nrw.de/system/upload/download_
1232.pdf [last accessed 23 April 2009]).

20 Ibid., p. 23.
21 See www.greenpeace-magazin.de/magazin/reportage.php?repid=2558; http://www.

marienhospital-darmstadt.de/dokumente/MIM1–07.pdf [last accessed 23 April 2009].
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short-term basis. In other words, as in the provision of healthcare,
individuals find ways to work around the situation.

The ‘added value’ of the Convention is therefore difficult for some
interviewees to determine. There are some concerns that its detailed
nature would make it even more difficult to ensure that migrants have
access to the rights they are, in principle, guaranteed. A further concern
that was expressed is that migrant workers legally resident in Germany
would be economically affected by the Convention – the increase in
available migrant workers can be assumed to lead to higher competition
for jobs, possibly having a negative effect on wages. There are fears that
nobody knows exactly what repercussions and/or costs ratification of the
Convention might mean.
The labour market situation in Germany, with 5 million unemployed

as of 2007, makes ‘selling’ the Convention difficult. The government
wishes to promote its new Immigration Law as well as further promoting
policies combating xenophobia, but ratifying a Convention that
expressly grants rights to irregular migrants would greatly complicate
this task.
Despite the government’s argument that the rights and protections

contained in the Convention are adequately covered elsewhere, one of
our interviewees noted that certain groups of migrants, such as those
with a so-calledDuldung (‘tolerated’ status) or those migrating for family
reunification, are not exhaustively addressed under Germany’s Law on
Foreigners/Immigration Law, so the Convention could be politically
helpful. There is, therefore, interest in a debate on these topics.
Immigration legislation – and legislation affecting migrants – is quite

complex in Germany, meaning that knowledge of regulations and the
question of which regulation applies to which group of migrants is not an
easy matter, nor is it accessible to migrants or to those working on their
behalf.

Perspectives

The chances of ratification, then, are rather small in Germany. In general,
NGOs, along with academics focusing on undocumented populations,
felt that more widespread discussion of the topic of extended rights for
migrant workers, including the undocumented population, would be
beneficial. The German Institute for Human Rights in particular com-
missioned its own report on the Convention, feeling that it would be of
interest to know more about it. The general feeling was that there should
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be a strengthening of the human rights system and of personal rights in
areas where irregular migrants do not enjoy protection. Others noted
that there is a high informational value in discussing the Convention,
which would be even greater if the focus were not only on migrant
workers.

EU perspective

As expressed by a number of interviewees, it is unlikely that a number of
EU countries will agree that the ICCRMW is necessary and work
together for ratification. All European countries seem to share the opi-
nion that there would be little point in ratifying the Convention, yet there
is no cooperation among governments on points such as this.
At the EU level, the question of labour migration is certain to be raised

again, at which point the Convention might once again be addressed. If
former Commissioner Frattini (responsible for Justice and Home
Affairs) had recommended ratification, it might have made a dif-
ference to Germany’s attitude. If a non-EU country were to ratify the
Convention, however, it would make no difference.
If the Convention were addressed from an EU perspective, according

to an anonymous source, issues that should be dealt with in Germany,
such as minimum standards for undocumented workers, could be por-
trayed as issues common to all EU countries, which would make German
agreement on these points easier.

Summary

Of the countries that have ratified or signed the ICRMW, most are
sending countries, while some could be classified to some degree as
both sending and receiving. No primarily receiving country has ratified
the Convention. This shows its intrinsic complexity: national debate is
set against the need for international regulation and protection of
migrant workers. The discussion on the Convention reflects the contra-
dictory reality of migration in times of globalization and the ambiguous
re-regulation of the different geographical levels (local, national and
global).
To extend the closely guarded rights of native Germans and resident

legal migrant workers (cf. Coalition Agreement, the will to reduce the
shadow economy and numbers of Germans working clandestinely) to
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others, even if they have no legal status in Germany, would be opening a
debate in Germany that is simply before its time.
Germany still has much higher standards concerning the world of

work and, at the moment, a much more privileged worker protection
scheme (for Germans as well as for legal residents) than other European
countries – while there is also a segment of informal and sometimes
irregular work(ers). These two realities (a situation that is not unique to
Germany) are perceived as separate, and there is an interest in maintain-
ing high standards. The authorities are convinced that general human
rights are granted to all migrant workers, but migrant advocate NGOs
and an academic focus on the rights of undocumented workers state that
the rights may exist, but that access is limited.
Various lobby groups seem to use the Convention as a tool for opening

a debate on sensitive issues within the migratory setting, rather than
being convinced of the need for the Convention itself.
International standards are required at a time when the definitions of

sending, receiving and transit countries and of globalized migration
networks are growing increasingly blurred. Minimal standards for
migrant protection should be supported by some form of international
lobbying.

Conclusion

We might conclude that a broad debate on topics touched on by the
Convention is yet to come. Even if unlikely to be ratified soon, it could be
a starting point for a new debate on the ‘ranking of rights’, i.e. to make
human rights as much a priority for national legal regimes as ‘law and
order’ (Bielefeldt, 2006).

The basic situation in Germany remains that government control of the
labour sector is fairly closely regulated and, while quite expensive for
employers, it offers employees, including resident non-citizens, a good
deal. In the event of illness, unemployment or retirement, the social security
scheme is quite generous. The generosity of the system is one reason that
entry into it is so closely regulated. It cannot, however, function without
social security contributions from its participants – one very significant
reason for the crackdown on employment outside the system. At the same
time, the rule of law in Germany is very highly regarded. These two factors,
together with the long-term distrust or even fear of irregular immigration in
Germany (immigration has been very closely regulated), create a situation in
which ratification of the Convention is unlikely.
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Migration and human rights in Italy: prospects
for the ICRMW

kristina touzenis1

Introduction

This chapter aims at highlighting why Italy has not yet ratified the
ICRMW, on the basis of interviews with various representatives of
Italian society who in one way or another have dealings with migrants’
rights: trade unions, NGOs, politicians and academics. It focuses on
different kinds of possible obstacles (cultural, social, legal and political)
and aims to show what role each of these categories plays in the non-
ratification of the Convention. The research is largely based on inter-
views, as the Convention does not receive a great deal of attention from
the academic community in Italy and thus very few sources are available
on this subject.
Italy, as with many other developed countries faced with the absence

of a willing domestic workforce, increasingly looks outside its borders
for low-skilled workers. Migrant workers and irregular migrants from
poorer countries have stepped in to fill the demand. In addition, receiv-
ing countries concerned with deregulating the labour market andmaking
it more flexible have made it easier for cost-conscious and competition-
minded employers to exploit migrant workers – at the expense of formal
employment and human rights protections. This is especially true as the
informal sector or ‘underground economy’ has expanded in wealthy coun-
tries, providing increased risks and rewards for immigrants (Cholewinski,
2005). As shown below, the underground economy is rather significant in
Italy, and this has been identified during this research as one motive for not
putting into place a legal framework granting rights to irregular migrants.
As also noted, there is a link between cheap irregular workforces and

1 The views expressed in this chapter do not necessarily express the views of the IOM. This
research has been done in the author’s own capacity.
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migration policies, as the irregular workforces to a certain extent benefit
society as a whole – at least economically.

Italy has ratified 1948 ILO Convention No. 97 (in 1952), 1975 ILO
Convention No. 143 (in 1981), the European Social Charter (in 1965),
the European Social Charter (Revised) (in 1999) and the European
Convention on the Legal Status of Migrant Workers (in 1995), as well
as the ICCPR and ICESCR (both in 1978), the CEDAW in 1985, the CAT
in 1989 and the CRC in 1991. But it still has not ratified the ICRMW.
Given the willingness to ratify other instruments relating to the protec-
tion of migrants, this seems strange, as it may seem that, having ratified
the ILO and EU instruments, there is not much that is new in the
Convention. However, it is worth noting that Italy ratified the two ILO
conventions more than twenty years ago – in the 1950s Italy was still a
country of emigration, and even in the early 1980s the climate surround-
ing the discourse on migration was different to what it is today, as Italy
has only fairly recently become a country of destination.

Foreigners in Italy and violations of human rights

Temporary workers represent a major component of the immigrants
present in Italy, especially in agriculture in the south (Caritas di Roma,
2005, p. 304). These workers can find it difficult or even impossible to
change their employers or employment, bring over their families, gain
secure residence status and access the full range of social benefits
(Cholewinski, 2005). In 2004, a total of 983,499 visas was granted; of
these, most were family reunification visas, followed by visas to employees.
In 2005, that number had risen to 1,076,080, of which 35.3% were visas
to employees and 40.1% were family reunification visas. Another rela-
tively large group was that of visas for study (11%) (Caritas di Roma,
2006, p. 80). The migrants coming to Italy are mainly people with
primary education (32.9%), followed closely by a group with secondary
education (27.8%) (Caritas di Roma, 2005, p. 103). In 2005, there were
more than 3 million foreigners resident in Italy, compared with 2.6 million
in 2003 (Caritas di Roma, 2006, p. 13). There is a noteworthy presence
of minors in Italy, 19.3% in 2005 (compared with 15.6% in 2003). Most
migrants have a residence permit based on their work in Italy (62.6%
in 2005, 66.1% in 2003) and about one-third have a permit based on
family reunification (Caritas di Roma, 2006, p. 13). (These numbers
refer only to regular migrants.) In 2005, the total number of visas with
a view to a longer stay in Italy (excluding transit, tourism, business

344 touzenis



visits, medical cures, etc. – all short stay) was 224,080 (Caritas di Roma,
2006, p. 80).
These numbers can be put into perspective by considering the immi-

gration flux in the 1990s. Throughout the 1990 to 1999 period, 217,718
permits for work purposes were issued and 220,080 were issued for
family reunification. The immigration population increased by around
80,000 per annum in the 1990s, and since then it has been increasing by
around four times as much per annum (Caritas di Roma, 2006, p. 85).
The four main nationalities in the immigration population are Romanians,
Albanians, Americans (United States) and Moroccans (Caritas di Roma,
2006, p. 84). Immigrants mainly seek to establish themselves in the north
of the country, but the south probably has more irregular migrants (Caritas
di Roma, 2005, pp. 50–4).

It is obviously difficult to find statistical evidence of the number of
irregular migrants present in Italy. However, there are some indicators.
In 2005, 16,163 persons were present in the Centri di Permanenza
Temporanea e Assistanze (CPTAs, Centres for Temporary Stay and
Assistance) and 119,923 were subject to expulsion orders (Caritas di Roma,
2006, p. 89). Further, there is always a very high number of applicants for
the so-called ‘regularizations’ (over half a million), which gives an idea of
the number of irregular migrants present on Italian territory. In the last
regularization in 2002, 705,404 persons applied, and of these, 634,728
were granted a regular permit.2

The presence of vast numbers of irregular migrants is perhaps more
tolerated, or even accepted, in Italy than in other countries. It goes without
saying that they work in unregulated work situations and basically
sustain a large part of the Italian economy. This fits well into the general
context of the labour market, which is characterized by insecurity, pre-
cariousness and irregularities for national workers also. Any fight against
irregular migration in Italy is futile unless there is some control of irregular
work situations. As already mentioned, almost 650,000 migrants were
regularized in 2002 by the Bossi-Fini Law,3 but about 250,000 irregulars
were prevented from being regularized. Dependent on their employers to

2 See www.interno.it/mininterno/export/sites/default/it [last accessed 24 April 2009].
3 Law 189/2002, named after the ministers who promoted it. Umberto Bossi is the founder
of the ‘Lega Nord’ Party, which works for the independence of the northern Italian
regions and is known for its fight against irregular migration, its fight against Islamism,
its Eurosceptism and its opposition to the entry of Turkey into the EU. Gianfranco Fini is
head of the Alleanza Nazionale Party, which has the Italian Fascist Party as its forerunner.
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apply on their behalf, in many cases they were warned not to make any
attempt to regularize their situation (Pezzota, 2004, pp. 36–8).

The ‘black market’ and irregular migration are strongly connected,
and while the state seems to be fighting the latter, it has made it almost
impossible to immigrate legally, thus favouring both irregular labour and
irregular migration. Both are implicitly accepted, as they are needed and
somehow ‘fit’ into the currently precarious labour market. A low-cost
workforce is necessary to close the financial gap in the country’s economy.

A 2004 survey on the Italian attitude towards immigrants revealed that
72% of the sample expressed negative attitudes towards immigrants,
agreeing (or agreeing strongly) that ‘the economic situation in Italy
means that we cannot take any more migrants’; 21.8% agreed slightly
with this statement and only 7% were totally against it. There is a direct
relationship between hostility to immigrants and a low level of education,
as 40.5% of those who strongly agreed with the proposition had only
completed primary education. The prevailing view, accepted by 83%, was
that Italy should support the countries of origin through aid rather than
by accepting immigrants, but the majority (51.5%) accepted the pro-
position that ‘the immigrants who are working in Italy contribute to the
wealth of our country’ (Caritas di Roma, 2003, p. 72).
In March 2005, Médecins sans Frontières (MSF) Italy published

a report on the conditions in which immigrants work in agriculture
(MSF, 2005). The report concludes that young men and women who
have come to Italy for security are, even if they are a necessity for the
economy, living in appalling situations not worthy of a civilized country,
mainly because they are ‘invisible’ and ignored and thus cannot avail
themselves of their rights. The research showed that out of 770 migrants
interviewed (of an estimated total of 12,000 agricultural workers in the
south of Italy), 23.4% were asylum seekers; that is, with a residence
permit that does not allow them towork – they should be receiving financial
support from social services but only 6 to 7% were. Those recognized as
refugees amounted to 6.3%; 18.9% had a residence permit for a motivation
different from seasonal work (study, family reunification, other types of
work); and 51.4% did not have a residence permit, and none of them had
the contract provided for in the law concerning seasonal work (MSF,
2005, p. 2).
MSF concludes that a large majority of these persons are living in

conditions that do not even fulfil the UNHCR minimum standards for
camps in times of crisis: 40% live in abandoned buildings, 36% in over-
crowded housing; 30% share a mattress; more than 50% have no running
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water, 30% have no electricity and 43.2% have no sanitation; and most
eat only once a day, even when they work eight to twelve hours, and
their diet is poor. According to Italian law, the employer is responsible
for housing for seasonal workers, but only 3.4% benefit from this. Those
earning €25 or less a day amount to 48%, and they have to pay for
transport from the place where they live to where they work – on average
€5 per day. Almost a third declare they have suffered some sort of abuse,
violence or maltreatment during the past six months; in 82.5% of cases
the aggressor was an Italian (MSF, 2005, p. 3). Obviously this creates serious
health problems for the immigrants: of the 770 persons interviewed,
MSF could only declare forty-one to be in ‘good health’, even though
they are all young people around 30 years of age; in the Italian popula-
tion, 70.7% of that age group are in ‘good health’. The situation gets
worse the longer the immigrant stays in Italy (MSF, 2005, p. 4).

Italian legislation

The first real sign that immigrants were increasingly in demand to carry
out the lowliest and most unpleasant jobs in the Italian labour market
can be found in the Martelli Law of 1990 (Law 39/1990). By then it had
become clear that comprehensive legislation was needed on immigra-
tion. At this point there were less than half a million foreigners in Italy
with a valid residence permit. The deputy PM Claudio Martelli, of the
Italian Socialist Party, had decided to push for new legislation that would
be tolerant and European in its approach, including a wide range of
elements such as entry and residence, work, housing, welfare and foreign
students. The debate was heated and the initiative was accused of being
too ‘soft’. The law, approved on 28 February 1990, attempted a balance
between the reforms put forward by social movements and the restrictions
proposed by the Republican Party (Caritas di Roma, 2003, pp. 145–6).

However, it lacked adequate measures for the integration of immi-
grants, and insufficient funds were set aside for this purpose. In 1992,
Bill No. 5353, which contained a series of measures concerning health,
schooling, housing, vocational training and recognition of qualifications,
was drawn up but was not approved before Italy had a change of govern-
ment. However, the left-wing Ciampi Government built on the proposal
and established a Commission to draft a comprehensive new law on the
legal position of immigrants, including their rights and obligations and
appropriate administrative measures to give substance to them. The final
document was at the timemore progressive than the EU approach – the EU
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still described the entry of foreigners as ‘exceptional’, feeding the myth of
zero immigration. However, the legislationwas not passed during the 1990s,
as the centre-right governments led by the then PM Silvio Berlusconi held
a more restrictive view of what was necessary in the migration field. All in
all, the decade saw the creation of a rather confusing range of documents,
decrees and laws (Caritas di Roma, 2003, pp. 147–8).
By 1998, the number of regularly resident immigrants had risen

to 1,240,721 (2.2% of the population), and Italy had become the fourth-
largest receiving country in the EU. Between 1986 and 1998, the foreign
population had almost tripled. A comprehensive law on immigration
was urgently needed. Law 286/1998, on immigration and the status of
foreigners,4 answered this need, acknowledging that immigration had
become a structural, stable phenomenon in Italy that required planning
at the highest level with the collaboration of sending countries. Immigration
flows were to be planned over a three-year period, by annual decrees.
This comprehensive policy deals with the following aspects of immigration:

* General principles: fundamental rights granted to all foreign citizens,
and legally resident foreigners enjoy the same civil rights as Italians,
except the right to vote. Every year, the government is to issue a
programme ofmeasures in relation to entry, economic and social policies
for integration and criteria for determining entry quotas (this may be
changed to regulation on a three-year basis). Proposed regional councils
for immigration have been established.

* Entry, residence and deportation.
* The labour market.
* Right to family reunification.
* Health (urgent or essential care is offered free to irregular migrants),
education (irregular migrants’ children should attend school), housing
and social integration (any form of discrimination, even indirect, in
relation to access to services, housing, training courses and economic
activity is prohibited).

* Regulations concerning EU citizens (Caritas di Roma, 2003, pp. 148–9,
153–7).

The government did take into account the proposals from the various
commissions and social organizations – such as trade unions and NGOs
working in the field of migration – that had also been heard earlier in

4 Popularly known as the Turco-Napolitano Law, after the then presiding Minister for
Social Affairs Livia Turco and the Minister of Internal Affairs Giorgio Napolitano.
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the 1990s, but the need to avoid legal obstacles and to include the EU
Schengen obligations prevented it from fully accepting these recommen-
dations. The legislation omitted asylum seekers and people in need of
temporary protection (Italy still has no asylum law). As well as facilitat-
ing access to work and integration, other great improvements included
guaranteed healthcare and primary education, access to the legal process
and the right of appeal for undocumented immigrants. But criticisms
were still received both from opposition parties and civil society, in
particular the trade unions, especially regarding refusal of entry to
those who arrive at the border without the necessary documents, depor-
tations, the right of appeal, the provisions that allow detention for up to
thirty days in CPTAs and the requirement for a minimum income in
order to renew residence permits. One of the most innovative aspects of
the law was that job-seekers could enter the country simply to look for
work, but that was abolished by an amendment of 2002. The 1998
legislation was also amended the following year to regularize the situa-
tion of immigrants resident in Italy before March 1998 – further regu-
larizations have, however, taken place subsequently, a sign that the
current immigration law is not exactly a success, although it had become
the testo unico – the definitive text on immigration law (Caritas di Roma,
2003, pp. 149–50).
In October 2001, the then centre-right administration approved a

new immigration Bill (Bossi-Fini), which contained more restrictive
measures on some points, modifying the Turco-Napolitano. These
concerned particularly the conditions for obtaining work permits and
family reunification and the appeals procedure against refusal of entry
and deportation, with an increased maximum period of detention. It
introduced a contratto di soggiorno (contract of residence), which ties
entry and residence to work. Regular foreign workers (except seasonal
workers) who lose their jobs may register as unemployed and look for
work for the remaining time of their permit, up to a maximum of six
months. All work permit holders must apply for renewal of their permit
three months before the expiry of the previous permit, the maximum
duration of a work permit being two years. The Bossi-Fini Law is based
on the principle that job-seekers can only enter the country after a job
offer has been made, and reinstating the possibility of entry to search for
work, as under the 1998 legislation, is now one of the primary objectives
of many NGOs and unions.
Italian immigration law as it stands does not follow the spirit of

the ICRMW, but reduces the immigrant to a mere mercantile concept,
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functioning only in relation to the labour market. There is a serious
underestimation of the importance of the social aspect of immigration,
regarding not only rights and conditions but also meeting public expec-
tations on reception and integration – questions of identity, occupation,
public order and personal safety.
Under the 2002 legislation, several cases have been brought before the

Constitutional Court (on family reunification and CPTAs – which have
become prisons curtailing the freedom of foreign citizens – the evaluation
of refugee status and expulsion procedures). The law has been judged
unconstitutional where it establishes that expulsion can be effected with-
out due process or where it sanctions obligatory arrest where a foreigner
has not left the country within five days after he or she has been instructed to
do so.5 It has been characterized as discriminatory with regard to expulsion,
the taking of fingerprints and making a residence permit conditional on
the duration of a work contract. Further, as mentioned above, some 250,000
irregulars have been prevented by their employers from being regularized
(Pezzota, 2004, pp. 36–8).
In late April 2007, the Council of Ministers approved a disegno di legge

delega (DDL, authorization to draw up legislation) for the government
to reform the migration law. The DDL established that the government
should adopt, within twelve months (but in any case not before January
2008), a new law modifying the existing text. The details were extremely
vague but it appeared that some of the Bossi-Fini restrictions on labour
migration would have been modified; for example, the possibility of
entering the country to seek work will be reintroduced and the CPTAs
will be modified based on proposals from the De Mistura Commission
(named after Staffan DeMistura, in charge of the study), which produced
its anticipated report in January 2007. It concluded that the system does
not reflect, nor does it correspond to, the complexities of the migration
phenomenon; it does not permit effective management of irregular
migration; it requires improvements with respect to migrants’ rights; it
leads to difficulties for the police as well as those in detention; and its
costs are disproportionately high. The Commission proposed diversifi-
cation in the treatment of different categories of persons, gradualism
and proportionality in interventions, incentives to collaboration between
migrants and authorities and more involvement of civil society in

5 Sentences 222/2004 and 223/2004 have judged unconstitutional the lack of judicial
guarantees for expulsion, and sentence 78/2007 (March) established that articles 5, 5-bis,
9 and 13, which provide for obligatory expulsion in case of lack of residence permit, are in
violation of the Italian Constitution.
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management (De Mistura, 2007, paragraph 5.1). In any case, the change
of government in 2008 interrupted this process. Yet, in spring 2009, a
new DDL was introduced and discussed at parliament and could have an
influence over migration issues, notably by criminalizing irregular entry.

Obstacles to ratification of the ICRMW

In Italy, as inmany other countries, there is a ‘culture of citizenship’ problem
in that policies are not only geared towards protecting only Italian citizens,
but they are based on the notion that non-citizens do not deserve or need
protection and may actually be seen as potential dangers to citizens. The
problemmanifests itself in the formof phobias and worry about the future in
a context of migration. This ‘non-culture’, which may be considered an
international phenomenon, produces policies spurred on by fear of public
opinion,which inmany cases can seemutilitarian anddemagogical, that have
vote-seeking as their main goal. Such policies are, however, counterproduc-
tive, or at least unproductive, as immigration is a necessity if the national
economy is to be kept going (INCMR, 2003, p. 4). In fact, it is generally held
that such policies are out of touch with public opinion and that people have
by now understood that immigration is necessary for the country.

Administrative/financial obstacles

The contratto di residenza (the residence permit based on a contract,
mentioned above), which requires the migrant to have a permanent work
contract (thus putting the legal status of the immigrant in the hands of
the employer), obviously requires stability in the work situation. This is
in complete contrast with the 2003 legislation governing contracts, which
relies on considerable ‘flexibility’ and thus creates insecurity. It has
become difficult to obtain a long-term contract in Italy (not only for
immigrants) on the basis of which a residence permit can be issued.
Relying on a contractual system that is more or less obsolete, migrant
workers – as one of the most vulnerable groups – are under pressure, and
there is a real possibility that irregular migration and irregular work
situations will increase and that migrants with regular status will lose that
status even if they have been resident in Italy for years (Pastore, 2004).6

6 The trade unions have been active in denouncing this flexibility and insecurity (see, e.g.,
www.ihf-hr.org/viewbinary/viewdocument.php?doc_id=5524 [last accessed 24 April
2009]). The Ministry of Work also shows that time-limited contracts have become more
frequent (see www.lavoro.gov.it [last accessed 24 April 2009]).
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The administrative provisions in article 42 of the Convention (especially
article 42(1)) may create a certain fear that ratification will be a financial
burden, but this is probably not a major reason for non-ratification,
especially as a similar provision is present in Italian law (article 42 of
the 2002 legislation). With respect to article 42(2) (representation of
migrants in local communities), there are already a number of such
representatives and consultants at municipal level, as first established
by the 1998 legislation. Finally, the ICRMW provisions regarding the
state’s obligation to inform migrants of their rights, laws, duties, etc.
(especially article 65(d)) might also be considered a financial burden
in order to achieve an adequate level of information in a bureaucratic
context.

Legal obstacles

The ICRMW articles relating only to regular migrants are of interest not
so much because they grant rights specifically connected to the status of
these migrants, but because conceptually they bring them rather close to
the figure of the citizen (in the context of the ‘culture of citizenship’
mentioned above, this becomes relevant). Note, however, that the 1998
legislation (certain points of which were modified by the 2002 Bossi-Fini
Law) actually follows the standard proposed in the Convention on this
point. Considering that many aspects of the 1998 law remain in force, the
reluctance to ratify seems odd, but considering that ratification would
be useful internally in order to secure future legislation according to the
mood of the political debate (Pittau, 1999), one might conclude that this
is precisely one of the major obstacles to ratification – the fact that it
would take future legislation ‘out of the hands’ of the national govern-
ment. The idea of having their hands tied on migration policy goes
against the ideology of most governments. Obviously, the restrictions
in the 2002 amendment affect migrants’ chances of actually enjoying
the rights that have been left unaltered from 1998 (and thus follow the
standards of the Convention), as many of these depend on legal status
(Pastore, 2004).
The term ‘members of the family’ used in the ICRMW is much broader

than that intended in current Italian national law. Whereas the Convention
includes not only spouses and those who have a ‘relationship that, accord-
ing to applicable law, produces effects equivalent to marriage’ but also
‘dependent children and other dependent persons who are recognized
as members of the family by applicable legislation or applicable bilateral
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or multilateral agreements between the states concerned’ (article 4),
Italian law restricts family reunification to spouses and children under
the age of 18 (or over 18 in the case of physical disability) who are
economically dependent on their parents. Parents can achieve reunifica-
tion only if they are economically dependent and have no other children in
their home country. Family reunification has, in fact, been mentioned as a
probable formal obstacle by several of the interviewees who contributed
to this research. This obstacle is not present in ILO Convention No. 143,
which is apparently conceived as more in line with Italian legislation.
However, Legislative Decree No. 5 of 8 January 2007 grants entry

permits for various reasons, including family reunification. A foreigner
with a residence card or a permit for more than one year may apply for
family reunification for spouses, minors (children under 18 at the time
the application is filed), as well as those born out of wedlock once the
other parent has consented. Further, children over 18 who for health
reasons depend on their parents, and parents dependent on the applicant
who do not have adequate support in the country of origin, may benefit.
As can be seen, the definition of eligible family members has been
extended compared with Law 189/2002 and is now more in line with
the Convention.
In fact, the consequences for national legislation if the Convention were

to be ratified would not be too significant, even considering such provi-
sions as those regulating foreign migrant workers’ entry into Italy (Baratta,
2004, p. 27) – which have been the object of serious criticism – or those
protecting the fundamental rights of undocumented migrant workers.
Fundamental human rights are already guaranteed by national legis-

lation (Baratta, 2004, p. 23), thus the Convention would not have any
significant impact on these – at least not from a strictly legal point of
view. Further, the Convention’s section regarding irregulars is not particu-
larly innovative – irregulars have basic human rights, which should already
be respected on the basis of the ICCPR and the ICESCR. Obviously, the
principle of non-discrimination is also respected in national legislation and
thus applies to irregulars, even if the explicit right to equal treatment is
reserved for regular migrants7 – and even if rights such as decent condi-
tions of work, health (which is actually better protected in Italian law than
under the Convention), education of children (also guaranteed by national
law) and union rights are strongly conditioned by the actual situation of
‘clandestine’ migrants (Baratta, 2004, p. 30).

7 Article 3, paragraph 3 of Law 286/1998 – modified by Law 189/2002.
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The differentiation/discrimination between regular and irregular
migrants in national legislation should thus not be underestimated. For
example, the MSF research mentioned above shows that even if irregular
migrants also have the right to medical care (anonymously), 75% of
refugees, 85.3% of asylum seekers and 88.6% of irregulars did not benefit
from any kind of health services (MSF, 2005, p. 4). Thus the legal
distinction/discrimination between irregulars and regulars does effec-
tively deprive irregulars of even their basic human rights – ratification
would create an obligation to effectively ‘grant’ these rights to irregulars
too. This does not seem to be an immediate politico-economic goal.
One important point is that, even if the different parts of the

Convention are not in themselves controversial, as many are covered
by other instruments, when they are all brought together in one unified
text and applied to migrants, they have a very strong symbolic value.
Ratification would obviously require some revision of the law on immi-
gration, but the strictly legal obstacles are not impossible to deal with
(Baratta, 2004, pp. 40–1). Although the legal framework may not pose a
significant problem on paper, however, the lack of will to implement
protective norms should not be overlooked.
In terms of norms against discrimination (article 7 of the Convention)

based on racism, national legislation leaves something to be desired: even if
the 1998 legislation establishes that regional observatories against racism
should be created, this has never been effected, and Decrees 215/2003 and
216/2003 have the serious defect that they do not establish the inversion
of the burden of proof in cases of presumed racism. Further, a clause in
these decrees establishes that national legislation on the legal condition
of migrants is not challengeable on the grounds of presumed discrimina-
tory provisions – even if this is directly or indirectly discriminatory. The
Ufficio per la Promozione della Parità di Trattamento e la Rimozione delle
Discriminazioni (Office for the Promotion of Equity in Treatment and
the Elimination of Discrimination), not being an independent institu-
tion, cannot fulfil its role of impartially ensuring equity in treatment and
evaluating the effectiveness of norms enacted to combat racism.

Political and cultural obstacles

Irregular migration

The MSF report notes how it seems to be silently accepted, if not
approved, that migrants should live in more ‘modest’ conditions than
Italians. However, as the report also shows, migrant agricultural workers
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often live not modestly but in conditions near degradation. To accept
that they live according to UNCHR refugee camp standards would be
difficult, as these are conditioned by specific emergency situations, but
conditions here are even worse, and there is no emergency. Obviously the
‘invisibility’ and lack of legal recognition of these people contribute to the
substandard conditions. The MSF concludes that there is a specific and
urgent need for political will to recognize migrant workers’ rights, and
that notable evidence of this lack of political will is the non-ratification of
the ICRMW. A thorough respect for the Convention would include
revision of social and labour norms (not only those relating to migra-
tion), but this is not in line with current policies.

Ignorance of the ICRMW

Awareness of the Convention and its contents is generally very low,
except among the restricted number of persons working in the field.
This general lack of knowledge has been attributed to two main factors:
(i) it is not on the political agenda to create awareness – rather the opposite;
and (ii) even if NGOs, trade unions and the Italian National Committee
for Migrants’ Rights (INCMR)8 intend to address this lack of awareness,
they often have difficulty in doing so, partly due to lack of funding but also
because they have to deal with emergencies. In academic research, not
much attention is paid to the Convention either – again there are a few
individuals familiar with it, but little general awareness. One suggested
motive is that, as long as ratification remains a hypothesis rather than hard
fact, academia will pay it little attention.

8 The INCMR was formed on 17 December 2002. Its main goal is to raise awareness of the
Convention and promote its ratification. It includes various representatives from civil
society and international organizations present in Italy: the IOM, the ILO, the Federation
of Evangelic Churches, the Migrantes Foundation, Caritas Italiana, la Casa dei Diritti
Sociali and three large union organizations: Confederazione Generale Italiana del Lavoro
(CGIL), Confederazione Italiana Sindacati dei Lavoratori (CISL) and Unione Italiana del
Lavoro (UIL). The INCMR is not exclusively focused on lobbying institutions that may
ratify the Convention, but campaigns on the theme of the human rights of migrant
workers and their families in Italy, as in the rest of Europe, bearing in mind the political
debate already under way. However, it has encountered difficulties, not because of lack of
goodwill but rather because of the heterogeneous nature of its members, and more
importantly its limited resources. One example of how the membership constituted an
obstacle was when it tried to promote a television ‘spot’ about the Convention. The spot
should have been created by students of communication science, and national television
(RAI) had expressed an interest, but internal discussion blocked the initiative and the
opportunity was lost.
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There seems to be a general consensus, from government to government –
left or right, as the casemay be – that this subject is not discussed, whichmay
be seen as a bureaucratic way of not doing anything. If the Convention is
mentioned, there seems to be an unwillingness to say that Italy should not
ratify it, but on the other hand, no one seems prepared to initiate formal
procedures to set the process in motion. Ratification would probably
even pass unobserved by the general population. In fact, ratifying would
not mean loss of votes, even if such fears may be one of the motives
behind the lack of political will. Because of the silence surrounding
the Convention, there is no context in which to insert a qualified discus-
sion (outwith the groups working to promote it) – there might even be
confusion between the ILO and the UN conventions. The lack of under-
standing of the ICRMW provisions means that it is seen as more in
conflict with national law or interests than it actually is. The fear that
ratifying the Convention would to a certain extent imply opening up the
borders or losing control over who should be regularized, due to lack of
knowledge of its contents, also conditions the movements of the current
political opposition. There may even be a specific fear that the Convention
includes the right to enter a state.

Migration seen as an emergency

The theme ‘immigration’ is surrounded by political prejudice and is
discussed in terms of emergencies; irregularities and actions are pro-
moted that are not at all relevant to integration. All political parties
have a rather strong social policy. The ICRMW falls outside the logic
of ‘emergencies’, which seems to be the framework in which immigration
is inserted. In Europe, immigration is a stable and ordinary reality, but it
is treated as an emergency. In this context of clashing views and philo-
sophies, it is clear that focusing on particular articles as legal obstacles
can be used as an excuse for non-ratification, whereas the true reasons
are political or ideological.
In this context, it is opportune to note that many states, including Italy,

wish to appear as countries where it is possible to stay for a determined
period rather than countries of long-term immigration. Any Convention
that proposes a rights-based approach to immigrants will have little
appeal to such states (Baratta, 2004, pp. 126–7). The very title of the
Convention could be seen as a problem (granting rights to all migrant
workers gives the impression that new rights are being given in abun-
dance to migrants), and in the current political climate, this is not seen
in a positive light. The fear is that the public might think that migrants
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were receiving a series of additional rights, and political opinion is that
the public would be against this.

Culture of rights

Ratification of the ICRMW would mean changing the whole debate
and instituting general ‘popular education’ on rights and integration,
thus facing up to changes in cultural and, especially, political attitudes.
Protecting irregular migrants would favour the politics of inclusion
and regularization. Combined with the general silence on all aspects of
migration, the problem is not so much the Convention itself, but the fact
that there is no political will to face the migration debate, other than the
rhetoric of problems and emergencies and the reluctance to strengthen
the protection of rights. In this context, and the fact that the welfare
system is in crisis (the exploitation of irregular workers can be defined as
a necessity), the populist belief that immigrants abuse already scarce
resources is very convenient.
Lastly, it has been noted that the Convention is perhaps outdated –

that the past fifteen years have seen so much change in migration move-
ments and characteristics that it should be updated. Exactly how this should
be done has not been elaborated, but at least it would draw attention
to the subject – even if the result was a set-back in migrants’ protection,
considering the current political environment. The international envir-
onment has been identified as an obstacle in itself – multilateralism
is in crisis in general, and there is no real wish to enter into this type
of agreement. States want to make these decisions at national level,
and entering into international agreements, such as the ICRMW, is not
in line with the present neoliberal ideology of maximum flexibility.
Consequently, all types of protection for individuals suffer. What does
seem to be accepted at the political level is ad hoc collaboration agree-
ments between countries, which can be controlled and are practical
solutions to specific ‘problems’.

Conclusion

Many provisions of the ICRMW find analogous national ones. Italy’s
1998 immigration law is considered to be in conformity with the
Convention – the restrictions from 2002 may raise some problems, but
these could be overcome. This is not to say that, in practice, the current
legislation affecting migrants does not create significant problems. Studies
focused exclusively on the legal aspects do not explain the surrounding
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climate – and they are not intended to. Indeed, such studies are useful to
demonstrate that ratification will not require much modification of exist-
ing legislation, and to prove people wrong who may say so. However,
even if the legal debate does not create serious problems, the surrounding
discourse and the spirit in which laws are created and applied do. In fact,
the legislation – even the 1998 law – has in practice not prevented the
serious abuse and exploitation of migrant workers.
The Convention would be an attack on the absurdity of the current

system, which, on the one hand, seems to fight irregular migration but,
on the other, needs it. It is culturally opposed to a system that system-
atically violates – hidden behind rhetoric – labour market security. The
fact that various groups, politicians, organized crime and ordinary citi-
zens have a common economic interest in having one group with less
rights than others is a serious obstacle.
The very philosophy of the ICRMW is to view the migrant as a full

person with rights, not just as a cog in the wheels of the economy, and
even if national legislation is not contrary to the letter of the Convention,
the spirit of its conception and application may be so.9 True respect
for the Convention would mean not only changing the migration law
but reviewing many welfare norms. And, as mentioned above, the notion
that national legislation does protect fundamental rights of irregular
migrants is doubtful.
The main political obstacles to ratification are that granting rights

to irregular migrants does not serve the national economy, and it might
be unpopular with the public. Further, it would be completely opposed
to the current debate, which considers migration a ‘problem’ to be ‘dealt
with’ by applying restrictive measures. Even if favouring migrants’ rights
may no longer effectively lose a political party votes, as migration is
useful, there is a need for a change of mindset in a society that does not
consider migrants’ rights to be a matter of concern.
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The ICRMW and the European Union

euan macdonald and ryszard cholewinski

Introduction

Conceived in the 1970s, drafted in the 1980s and opened for ratification
in the 1990s, paraphrasing Pécoud and de Guchteneire (2006, p. 252), the
ICRMW finally entered into force on 1 July 2003. Despite the fact that it
is viewed by the OHCHR as one of the eight core international human
rights treaties, to date it boasts only forty-one States Parties – by some
distance the lowest ratification level of any instrument in this category
currently in force. This lack of support for the Convention from the
international community becomes even more striking on consideration
of the fact that not one single major labour destination country has yet
ratified it1 – even those that have otherwise exemplary records (on paper
at least) of support for international and regional human rights instru-
ments, especially the Member States of the EU.
This chapter draws heavily on a report, commissioned by UNESCO

and written by the present authors,2 which focuses on the reasons for
non-ratification of the ICRMW, and the prospects for rectifying this, in
seven countries of the European Economic Area (EEA):3 six EUMember

1 However, this is changing, as one of the latest countries to have ratified the Convention is
Argentina, which is generally viewed as a destination country in South America. Moreover,
Mexico, Morocco and the Libyan Arab Jamahiriya are also destination countries for migrant
workers, as well as significant transit countries in their respective regions.

2 See MacDonald and Cholewinski (2007), in particular Part 5. The report was based on a
series of detailed individual studies carried out in the states involved, and those concern-
ing the four largest EU Member States have been revised and published as contributions
to the present volume: see chapters by Hillmann and Klekowski von Koppenfels
(Germany), Oger (France), Ryan (United Kingdom) and Touzenis (Italy).

3 The EEA comprises, as of June 2009, thirty states: the twenty-seven EU members
(Austria, Belgium, Bulgaria, Cyprus, Czech Republic, Denmark, Estonia, Finland,
France, Germany, Greece, Hungary, Ireland, Italy, Latvia, Lithuania, Luxembourg,
Malta, Poland, Portugal, Romania, Slovakia, Slovenia, Spain, Sweden, the Netherlands
and the United Kingdom) plus Iceland, Lichtenstein and Norway.
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States (France, Germany, Italy, Poland, Spain and the United Kingdom)
and Norway. To put things in perspective, all the above states have
ratified the other seven core international human-rights treaties currently
in force and are, of course, parties to the ECHR. This general record
becomes a little more uneven, however, when international and regional
instruments specifically aimed at migrants, in particular ILO
Conventions Nos. 97 and 1434 and the ECMW, are taken into considera-
tion: while some states, such as Italy and Norway, have indeed ratified all
three, both Germany and the United Kingdom are party only to ILO
Convention No. 97 (which, crucially, does not deal with irregular
migrants), and Poland is not bound by any of these migrant-specific
agreements. It would seem, therefore, that there is something that makes
even those states that view themselves as leaders in the human rights field
decidedly reticent when it comes to the rights of migrants in general, and
irregular migrants in particular, as the complete absence of ratifications
of the ICRMW by any country in the EU/EEA bears out.
This chapter first provides an overview of the principal obstacles to

ratification of the Convention in the seven EU/EEA countries examined
in the above-cited report. It then considers the EU context and the
validity of the arguments in a number of these countries that ratification
is dependent on the EU taking a lead. The compatibility of the developing
EU migration policy with the Convention’s provisions is then examined,
with a view to ascertaining how this policy might better comply with the
Convention. Finally, the importance of forthcoming EU law and policy
making in the field of legal migration is emphasized, and the impact it is
likely to have on the success of the ICRMW in terms of future ratification
by EU Member States is assessed.

Obstacles to ratification in EU/EEA Member States

The reasons behind the non-ratification of the ICRMW are manifold and
relate in complex ways to general attitudes towards migration, certain
Convention-specific objections and the manner in which these interact.
Given the widely varying historical, demographic and economic realities

4 See, respectively, 1949 ILO Convention No. 97 (Convention concerning Migration for
Employment (Revised)) and 1975 ILO convention No. 143 (Convention concerning
Migrant Workers (Supplementary Provisions)). The texts of these instruments are avail-
able from the ILO International Labour Standards website (www.ilo.org/public/english/
standards/norm/index.htm [last accessed 24 April 2009]).
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of the countries in the region, it is perhaps unsurprising that many of the
obstacles to ratification are particular to individual states. Neither Poland
nor Norway, for example, have had much experience with the regulation
of high levels of immigration, and thus lack the developed institutional
framework and infrastructure for dealing with this issue that the
Convention often seems to presuppose (MacDonald and Cholewinski,
2007, p. 58, n. 4), while the long-standing French objection to the
recognition of minorities on its territory has created some difficulties.5

Despite these differences, however, recent research carried out into
individual EU/EEA states suggests that by far the most important obsta-
cles to ratification are largely shared between the countries of the region.
These can be divided into three different sets of issues: low levels of
awareness of the Convention (MacDonald and Cholewinski, 2007, Part
3, n. 4); legal objections (Part 4.1.1); and political concerns (Part 4.1.1).6

Lack of awareness

While lack of awareness of the Convention is clearly a problem in all
European states, it seems evident that in two at least, France and the
United Kingdom, successful civil society action has done much to alle-
viate this problem. In both cases, the actors involved did not attempt to
campaign individually, but instead pooled resources in order to achieve a
stronger and more sustained campaign. The civil society networks in
both countries were structured around ‘coalitions for ratification’, made
up of prominent NGOs and trade unions, who then combined various
activities, such as the organization of conferences, leafleting campaigns,
petitions, etc., in order to both inform the public and put pressure on
politicians to act. Other states, such as Italy and Spain, have followed a
similar, if considerably more rudimentary, pattern, also achieving some
significant results. In a number of states, however, such as Poland and
Germany, civil society awareness-raising campaigns have been almost
entirely absent.

5 MacDonald and Cholewinski (2007, p. 54); see also Hélène Oger’s contribution to the
present volume (Chapter 12).

6 A fourth set of issues, that of ‘financial or administrative’ obstacles, is often referred to in
the academic literature on this subject. However, the individual country studies carried
out for the UNESCO report made clear that these were, where they were raised at all by
politicians or civil society actors, largely viewed as minor issues. One exception is France,
where the Convention provisions relating to the facilitation of remittances (article 47(1))
have caused real concern. See MacDonald and Cholewinski (2007, Part 4.2).
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Perhaps unsurprisingly, recent studies also suggest a strong correla-
tion between the extent and success of the civil society awareness-raising
campaigns and the levels of political party endorsement of the ICRMW
(MacDonald and Cholewinski, 2007, pp. 45–6). In France and the United
Kingdom, a number of significant political parties have made ratification
a central policy goal, perhaps most strikingly in the United Kingdom
with the Liberal Democrats, the third-largest party in the country. In
both countries, the Green Parties have also officially endorsed the
Convention, while in Italy the far-left parliamentary grouping has
adopted a positive stance, as has the Spanish leftist group, the United
Left (Izquierda Unida), which includes both Greens and Communists.
No significant political party in Poland or Germany has endorsed the
Convention in any way. Similarly, there is a high degree of correlation
between relatively successful civil society campaigns and parliamentary
activity in the respective countries (MacDonald and Cholewinski, 2007,
pp. 46–9). In both France and the United Kingdom, a number of parlia-
mentary questions have been asked on the issue of the ICRMW; in the
United Kingdom, Liberal Democrat MPs have tabled motions calling
for ratification, whereas in France the CES and the CNCDH have both
issued opinions recommending ratification.7 There have also been a
number of questions before the Spanish Parliament on this issue,
although in this respect by far the most significant progress has been
made at regional level, where the Catalan Parliament (representing,
incidentally, the region in which the civil society campaign in favour of
the ICRMW has been concentrated) has adopted a number of resol-
utions urging ratification (MacDonald and Cholewinski, 2007, p. 49,
n. 4). Again, there has been little or no parliamentary activity in respect
of the Convention in Germany, Norway or Poland.
It is also clear, however, that simply raising awareness of the existence

of the ICRMW is insufficient; more must be done to familiarize both
publics and political elites with its content, particularly as a number
of prevalent objections are based on simple misconceptions (or misre-
presentations) of the substance of certain provisions. Moreover, it is
also readily evident that awareness raising alone cannot dispel a number
of important obstacles to ratification, as these are founded not on

7 See CES, Avis adopté par le Conseil économique et social au cours de sa séance du
mercredi 29 octobre 2003 sur ‘les defis de l’immigration future’ (October 2003); and
CNCDH, Avis sur la convention internationale sur la protection des droits de tous les
travailleurs migrants et des membres de leur familles (23 June 2005), respectively.
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misunderstandings but rather on scepticism over the necessity of the
Convention and to the effect on migration that it may have. Mere knowl-
edge of Convention provisions here is insufficient; rather, a difficult task
of persuasion remains to be accomplished. This distinction maps neatly
on to the two remaining sets of obstacles, termed here the ‘legal’ and the
‘political’.8

Legal objections

The legal obstacles of general concern, which fall squarely into the
‘misconception’ category of perceived obstacles to ratification, are, essen-
tially, twofold: first, the common claim that the Convention would limit
the sovereign rights of states to decide who can enter their territory and
for how long they can remain; and second, the equally ubiquitous fear
that the Convention would provide for a robust right of family reunifica-
tion to all migrant workers present in a regular situation in the territory
of a state. Neither of these objections, however, stands up to close reading
of the text: regarding the former, for example, article 79 provides that
‘Nothing in the present Convention shall affect the right of each State
Party to establish the criteria governing admission of migrant workers
and members of their families’, whereas states’ responsibilities in terms
of family reunification under article 44 are limited to taking such mea-
sures ‘as they deem appropriate to facilitate the reunification of migrant
workers with their spouses…as well with their minor dependent unmar-
ried children’. In language as heavily qualified as this, leaving to states
such a wide margin of discretion, it is difficult to see any obligation of any
sort, let alone one that could present a serious obstacle to ratification.

Political concerns

Perhaps the most important obstacles facing ratification of the ICRMW,
however, are political. These can be grouped into three different basic
claims: first, that the Convention is entirely superfluous in the context of
international human rights law; second, and relatedly, that the rights it
prescribes are already largely guaranteed, on paper at least, by national

8 It is worth bearing in mind that this categorization is in many ways an artificial one; there
are strong political aspects to the first group, just as there are some decidedly legal
elements present in the second. This distinction remains, however, useful for analytical
purposes.
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laws of the states concerned; and third (and perhaps slightly incoher-
ently, when read in the light of the previous two), that the Convention
endows irregular migrants with too many rights, and as a result would
hinder both processes of social integration and the struggle against
irregular movements of people. These three objections to the ICRMW
appear to be perhaps the most common general objections from the
governments of EU Member States, and each represents a real challenge
to the prospects of its ratification. None, however, can be reduced to mere
‘misunderstandings’ in the manner of the two other general legal obsta-
cles described above; rather, the hard task of persuasion remains in large
part to be accomplished – for both the governing elites and the popula-
tions to which they answer. In terms of the last of these, for example,
while there can be no doubt – as is often pointed out – that the
Convention intends to contribute to the struggle against irregular migra-
tion, the issue of whether its ‘rights-based’ approach to doing so will, in
fact, play out in this manner, or whether it will instead be counter-
productive, remains deeply controversial. These issues can only be
resolved by a combination of in-depth analyses into the legal, social
and politico-economic effects of ratification on the one hand, and by a
successful public information campaign, based on the results of the
foregoing, on the other. If this does not prove possible, it seems doubtful
whether the governing elites of many EU Member States will ever be
persuaded to take the Convention seriously.

Appraisal

The task of overcoming these practical, legal and political obstacles, then,
be it through awareness raising, myth dispelling or persuasive argument,
must be viewed as central to any attempt to promote ratification of the
ICRMW. In the European context, however, there is another factor of
huge importance that sets it apart from any other region. The EU, by far
the most developed supranational polity in the world, is in many respects
an entity sui generis: both the breadth and the depth of integration that it
has achieved, and the manifold complexities of its functioning, render it
quite unique among regional political, social and economic unions. In no
other setting have so many states agreed to cede so much decision-
making power over such a wide range of topics to an ‘international’
body; and no other such entity can, in turn, boast the political, economic
and legal influence over the domestic systems of its members – including,
perhaps most notably in the international context, a regional court with
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compulsory jurisdiction over all matters within EU competence: the
European Court of Justice.
It is perhaps unsurprising, then, that the set of studies carried out in

countries of the region unanimously suggest that national government
positions on the ICRMW, which seem to range at the moment from the
largely indifferent to the openly hostile, could be profoundly affected by
concentrated, positive action at the EU level on this issue. Indeed, in
some states, in particular Germany, this appeared as perhaps the only
option for making substantial progress on the issue of ratification in the
foreseeable future (see, e.g., MacDonald and Cholewinski, 2007, p. 69,
n. 4), whereas in others, such as France, the claim has been made that the
recent transfer of powers in terms of immigration policy to the EUmeans
that individual states no longer have the capacity to unilaterally ratify the
Convention (see MacDonald and Cholewinski, 2007, p. 54; also n. 25 and
related text). The EU thus represents one – perhaps the – crucial battle-
ground for the ICRMW, not only regionally but globally. Success in that
forum will mean that twenty-seven states ratify the Convention, in one of
the most significant migrant-destination regions in the world, with a
strong potential for a positive knock-on effect given the EU’s influence
worldwide. Failure, on the other hand, seems likely to simply entrench
the negative positions already adopted by the vast majority of states, both
within the EU’s boundaries and beyond. The remainder of this chapter,
then, is devoted to an analysis of the past and potential role of the
ICRMW within the developing EU common migration policy.

The EU context

While the EU could undoubtedly have had an important part to play in
encouraging ratification of the ICRMW in the years immediately follow-
ing its adoption by the UN General Assembly in December 1990, certain
more recent developments in both the composition and the competen-
cies of the EU have meant that it will almost inevitably play a vital role in
either the success or the failure of the Convention, both within the region
itself and beyond. Chief among these, and in a real sense the basis of all
the others, was the decision to adopt Title IV of Part III of the Treaty
Establishing the European Communities (EC Treaty),9 introduced as an
amendment by the Treaty of Amsterdam in 1997,10 which transfers

9 Official Journal of the European Union, C325/5, 2002.
10 Official Journal of the European Union, C340/1, 1997.
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asylum and immigration matters to Community competence.11 That
these new powers will not lie dormant was signalled by the EU
Presidency Conclusions to the Tampere Summit, Finland, in October
1999:12 recalling that ‘[f]rom its very beginning European integration has
been firmly rooted in a shared commitment to freedom based on human
rights, democratic institutions and the rule of law’.13 The Conclusions
went on to proclaim the objective of creating a common EU asylum and
migration policy within the framework of the area of freedom, security
and justice, on the basis that:

[t]his freedom should not…be regarded as the exclusive preserve of the
Union’s own citizens. Its very existence acts as a draw to many others
world-wide who cannot enjoy the freedom Union citizens take for
granted. It would be in contradiction with Europe’s traditions to deny
such freedom to those whose circumstances lead them justifiably to seek
access to our territory.14

The EU, then, has since the Treaty of Amsterdam seen its powers
increased to include, in theory, all aspects of immigration law and policy;
and it has, both in the Tampere Conclusions and in subsequent legisla-
tive action (discussed in more detail below), signalled its intent to use
them.
Certainly, the potential importance of the EU in terms of the prospects

for ratification of the ICRMW in the countries of the region was man-
ifested slightly differently in different national settings. Perhaps the
strongest formulation is to be found in the claim of the French
Government, outlined above, that the transfer of competence in the
field of immigration effected by the Treaty of Amsterdam means that
France would be acting unlawfully if it unilaterally ratified the
Convention: that, since the famous judgment by the Court of Justice of
the European Communities in the AETR case in 1971, once common

11 It is worth noting here that the United Kingdom, Ireland and Denmark all negotiated the
possibility to opt out of any Community action in this field during the adoption of
the Treaty of Amsterdam. Although Ireland and the United Kingdom (and Denmark if
the measure builds on the Schengen acquis) have chosen to participate in many of the
measures in the fields of asylum and the struggle against irregular immigration, they
have been significantly less keen to opt-in to measures concerning legal migration. The
United Kingdom in particular has chosen not to participate in any of the Community
measures in this field.

12 Presidency Conclusions, Tampere European Council, 15 to 16 October 1999, Bulletin
EU, pp. 10–99 (www.europarl.europa.eu/summits/tam_en.htm [last accessed 24 April
2009]).

13 Ibid., Conclusion 1. 14 Ibid., Conclusion 3.
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Community rules on a certain issue have been established, Member
States no longer have the power to undertake unilateral commitments
with third countries in that field.15 This argument, as a point of law,
seems suspect: Community legislation in this area represents a minimum
standard; it does not prevent Member States from adopting national (or
international) provisions more favourable than those laid down at the
regional level.
Politically, however, there does seem to be a view, in some states at

least, that having formally transferred competence on migration matters
to the EU, states should not proceed unilaterally in this respect. This was
the opinion very clearly expressed by the former French Minister for
Foreign Affairs, Philippe Douste-Blazy, in his response to the CNCDH
Avis calling for ratification of the ICRMW, noted above.16 Moreover, the
lack of a common EU position on the Convention was the reason
perhaps most frequently cited by Spanish Government officials (and,
indeed, members of other political parties and civil society groups) for
Spain’s non-ratification; there seems to be a very general belief within
that country that the correct course of action politically is to wait for the
EU institutions to take the lead on the issue. While few other govern-
ments have been as explicit as the French and the Spanish in looking to
defer responsibility for ratification of the Convention onto the EU, the
general view to emerge is unmistakeably that EU action in this respect
could make an important difference in altering the prevailing negative
attitudes towards the Convention.
Of course, it would be naive to read into this nothing other than a

genuine expression of regional solidarity. Although this may be present
to some degree, the use of the EU in this manner seems to be just as
much, if not more, about finding a convenient alibi to help to evade
awkward questions about the non-ratification of a core international

15 Case 22/70, Commission v. Council [1971] ECR 263 (the AETR judgment), in which the
Court held that the decision by the European Community to implement a common
transport policy meant that Member States no longer had the right to unilaterally
conclude other agreements with third parties on that issue. The government has relied
on this view in two written responses to parliamentary questions on the issue: the first in
a response to a question by the Socialist DeputyMartine Lignière-Cassou on 1 November
2005 (Journal Officiel Assemblée Nationale, 1 November 2005, p. 10157), and the second
in response to a question by the Green Party Senator Alima Boumediene-Thiery on 10
November 2005 (Journal Officiel Sénat, 10 November 2005, p. 6854).

16 See n. 7, above. The response from the Minister for Foreign Affairs, given on 30 August
2005, is available in its original French (www.cncdh.fr/article.php3?id_article=152 [last
accessed 24 April 2009]).
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human rights treaty. Most importantly, it must be recalled that it will not
be possible to make any serious headway in terms of forging a strong
regional position on ratification without the active consent and partici-
pation of the Member States themselves; and their general lack of activity
in this respect at regional level makes the appeal for EU guidance seem
more than a little disingenuous. Nonetheless, such rhetorical strategies
do serve to underline the considerable potential that exists in terms of the
EU encouraging ratification by its members, and also points to one way
in which governments can seek to minimize the perceived political risk of
being seen to support the Convention, discussed in the previous section.
It is important to recall that the ‘EU alibi’ can, and frequently does, work
both ways: there can scarcely be a government in the EU that does not
know full well the benefits of displacing responsibility for politically
sensitive decisions onto European institutions. While this is a strategy
that raises significant issues in terms of democratic accountability, its
potential usefulness in terms of encouraging ratification of the ICRMW
in the face of the distortions and sensationalism introduced into the
debate on immigration by a capricious and often hostile media should
not be underestimated.

The ICRMW and EU migration law

Having established that EU action in this respect is of paramount and
growing importance to the prospects for ratification of the ICRMW in
EUMember States and beyond, it is worth taking a little time to consider
what regional legislation on migration has been passed in this field,
before going on to outline the contours of its interaction, present and
future, with the provisions of the Convention. One thing should, how-
ever, be noted at the outset: the fact that EU law in general provides
migrant nationals of EU Member States with a catalogue of rights that
goes far beyond the minimum standards laid down in the ICRMW. In
examining EUmigration legislation in terms of the Convention, then, we
are concerned in very large degree with the treatment of third-country
nationals and members of their families present on, or looking to enter,
EU territory.

Community migration legislation

As noted above, the transfer of competence in migration matters to
EU institutions is a relatively recent phenomenon (in terms of the
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development of EU law), beginning with the introduction of Title IV to
Part III of the EC Treaty by the Treaty of Amsterdam in 1997, which
aimed at the creation of an area of freedom, security and justice. The
starting point for the practical realization of that goal was provided by
the Tampere Conclusions of 1999, which set out the target of achieving a
common asylum and migration policy among the Member States of the
EU. The most relevant Conclusions come under heading III, ‘Fair treat-
ment of third country nationals’:17

18. The European Union must ensure fair treatment of third country
nationals who reside legally on the territory of its Member States. A more
vigorous integration policy should aim at granting them rights and
obligations comparable to those of EU citizens. It should also enhance
non-discrimination in economic, social and cultural life and develop
measures against racism and xenophobia.
· · ·
21. The legal status of third country nationals should be approximated

to that of Member States’ nationals. A person, who has resided legally in a
Member State for a period of time to be determined and who holds a long-
term residence permit, should be granted in that Member State a set of
uniform rights which are as near as possible to those enjoyed by EU
citizens; e.g. the right to reside, receive education, and work as an
employee or self-employed person, as well as the principle of non-
discrimination vis-à-vis the citizens of the state of residence. The
European Council endorses the objective that long-term legally resident
third country nationals be offered the opportunity to obtain the nation-
ality of the Member State in which they are resident.

Note that this ‘fair treatment’ goal represents only one dimension of
the common migration policy; the next subheading of the Conclusions,
also devoted to the same topic, is entitled ‘Management of migration
flows’. It thus seems evident that the EU common migration policy and
the ICRMW are structured, in broad outline at least, along similar lines;
that is, an attempt to encourage regulation of transboundary movements
of people while also guaranteeing a set of fundamental rights to all those
who cross international borders. What is less clear, however, is whether
the manner in which the balance between these two often competing
imperatives is being struck by Community legislation in practice is in
accord with the Convention’s approach to that issue. This is considered
in more detail in the next section.

17 Presidency Conclusions (see n. 12).
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In general, however, progress on the elaboration of the common migra-
tion policy has been neither as swift nor as comprehensive as that on the
related issue of asylum (see, e.g., Cholewinski, 2004, pp. 4–5). Ten major
instruments have been adopted in the field of immigration since the
Tampere Summit, although there are considerable grounds for doubt
over the extent to which they can be viewed as contributing to a ‘common’
migration policy, even in those limited areas that they do cover.18

Moreover, an ambitious proposal advanced by the Commission in 2001 –
and the one that would have had been most clearly relevant to the issues
covered by the ICRMW – was withdrawn due to the hostility it generated
from some Member States, namely the draft directive on the conditions of
entry and residence of third-country nationals for the purpose of paid
employment and self-employed economic activities.19 In its Policy Plan
on Legal Migration, issued in December 2005, the Commission outlines its
intentions to introduce five more specific directives dealing with economic
migration in the period 2007 to 2009: two in 2007 (on admission of highly
skilled workers, which was adopted in May 2009, and on a general frame-
work on the status of all persons admitted for the purposes of employ-
ment); one in 2008 (on seasonal workers); and the remaining two in 2009
(on intra-corporate transferees and remunerated trainees).20 The first two
proposals were introduced in October 2007 and the draft general frame-
work directive is discussed in the concluding part of this chapter.
Of those Community instruments in the field of migration that are in

force, many focus to a large degree on the conditions of admission or
permission to remain for certain categories of people, such as highly
skilled workers and students,21 scientific researchers22 or victims of

18 For both a listing and a detailed critical analysis of nine of the instruments, and of the
future prospects for a common EUmigration policy, see De Bruycker (2007, pp. 329–48).
The tenth instrument, adopted in May 2009, is the ‘Blue Card’ Directive. See Council
Directive 2009/50/EC of 25 May 2009 on the conditions of entry and residence of third-
country nationals for the purposes of highly qualified employment (Official Journal of
the European Union, L155/17, 2009).

19 COM(2001) 386, 11 July 2001.
20 See Commission Policy Plan on Legal Migration, COM(2005) 669, 21 December 2005;

more generally, see Peers (2006, p. 111).
21 See respectively the ‘Blue Card’ Directive, n. 18 above, and Council Directive 2004/114/

EC of 13 December 2004 on the conditions of admission of third-country nationals for
the purposes of studies, pupil exchange, unremunerated training or voluntary service
(Official Journal of the European Union, L375/12, 2004).

22 Council Directive 2005/71/EC of 12 October 2005 on a specific procedure for admitting
third-country nationals for the purposes of scientific research (Official Journal of the
European Union, L289/15, 2005).
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trafficking,23 or they deal with cooperation betweenMember States in the
execution of removal orders;24 as such, they largely fall outside the
immediate scope of the ICRMW, although where they contain provisions
regulating certain rights of the specific groups concerned after entry to
the host state, they may be brought back within its ambit – and the same
can even be said of certain measures adopted within the framework of the
common asylum policy to regulate asylum seekers’ access to employment
(see, e.g. Cholewinski, 2004, pp. 5–6, n. 28). By far the two most impor-
tant instruments adopted in this field in terms of the human rights of
migrants, however, are the Directive on the right to family reunifica-
tion25 and the Directive concerning the status of third-country nationals
who are long-term residents,26 which were to have been transposed into
the laws of twenty-two Member States by 3 October 2005 and 23 January
2006, respectively. Denmark, Ireland and the United Kingdom are not
participating in these measures, having negotiated opt-outs during the
adoption of the Treaty of Amsterdam.
The first of these, the Family Reunification Directive, provides that all

third-country nationals with a residence permit valid for one year or more,
and who have ‘reasonable prospects of obtaining the right of permanent
residence’27 have the right to bring their spouse and minor dependent
children.28 This, of course, speaks directly to article 44 of the ICRMW,
which provides only that states should ‘facilitate’ as ‘they deem appropriate’
such reunification; there can be little doubt that Community legislation in
this area goes some distance beyond the Convention in terms of the right
that it affords third-country nationals. Moreover, the Directive provides, in
its article 14, for certain economic and social rights of family members who
enter through exercising this right, in particular to access to education,

23 Council Directive 2004/81/EC of 29 April 2004 on the residence permits issued to third-
country nationals who are victims of trafficking in human beings or who have been the
subject of an action to facilitate illegal immigration, who cooperate with competent
authorities (Official Journal of the European Union, L261/19, 2004).

24 See, for example, Council Directive 2001/40/EC of 28 May 2001 on the mutual recogni-
tion of decisions on the expulsion of third-country nationals (Official Journal of the
European Union, L149/34, 2001); Council Directive 2003/110/EC of 25 November 2003
on assistance in case of transit for the purposes of removal by air (Official Journal of the
European Union, L321/26, 2003).

25 Council Directive 2003/86/EC of 22 September 2003 on the right to family reunification
(Official Journal of the European Union, L251/12, 2003).

26 Council Directive 2003/109/EC of 25 November 2003 concerning the status of third-
country nationals who are long-term residents (Official Journal of the European Union,
L16/44, 2004).

27 Family Reunification Directive (see n. 25), article 2. 28 Ibid., article 3.
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employment and vocational guidance (although these provisions are sub-
sequently weakened by limiting references to national legislation).29 It is
noteworthy, however, that these rights are provided only to the same extent
as they are enjoyed by the sponsor, not on a par with nationals of the host
state as they would have to be according to article 45(1) of the Convention;
and this does seem to be one area in which the Directive lags behind the
provisions of the Convention. On the whole, despite the fact that this
Directive has been much criticized (and, indeed, was the subject of a failed
challenge brought by the European Parliament before the European Court
of Justice on the grounds that certain provisions it contained violated article
8 of the ECHR,30 which has been ratified by all thirty EEA countries31), it
nonetheless provides for a right to family reunification that is, even without
taking into consideration the extremely favourable regime applicable to EU
citizens working in other Member States, unrivalled by any other interna-
tional instrument, and certainly goes beyond the very weak obligation
contained in article 44 of the Convention.32

In many respects, the basic subject matter of the Long-Term Residents
Directive itself falls outside the scope of the ICRMW, concerned as it is
with the conditions under which migrants who have resided legally for a
particular length of time in an EU Member State should be granted the
right to a secure residence status imprinted with an EU component.
However, the Directive also contains a number of provisions that lay
down the rights to which those accorded long-term resident status are
entitled. Most important here is the equal treatment provision contained
in its article 11, which provides that long-term residents shall be afforded
treatment equal to nationals of the host state in relation, inter alia, to
access to employment, vocational training, social security and tax bene-
fits, and to freedom of association, although it is worth noting that article
11(4) immediately allows Member States to restrict equal treatment to

29 For a critique of the introduction of references to national legislation in this Directive,
and in others in this field more generally, see De Bruycker (2007, pp. 334–5, n. 29).

30 Case C-540/03, Parliament v. Council, Official Journal of the European Union, C47/21,
2004. The ECJ judgment of 12 August 2006 (Official Journal of the European Union,
C190/1, 2006) is available from the Court’s website (http://curia.europa.eu/en/content/
juris/index.htm [last accessed 24 April 2009]).

31 4 November 1950, European Treaty Series (ETS) No. 5. The Convention has been ratified
by all forty-seven Council of Europe Member States.

32 The right to family reunification under Community law is, in fact, significantly more
complex than this brief outline suggests, drawing as it does on no less than three separate
legal bases, of which the Family Reunification Directive is only one. For a detailed
discussion of this right, see Groenendijk (2006).
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certain largely undefined ‘core benefits’.33 These rights, it must be said,
compare in many respects rather badly with the equivalent provisions in
the ICRMW: article 45 of the Convention provides for equal treatment
with nationals in relation to access to educational institutions, vocational
guidance, social and health services – and only the last of these is subject
to any sort of caveat or restriction (‘provided the requirements for
participation in the scheme are met’). More importantly, however, the
relevant provision in the Convention applies to all migrants in a regular
situation; the clear implication of the Long-Term Residents Directive, by
proclaiming these rights as a benefit of that status, is that those migrants
who do not fall under its terms are not entitled to these rights, at least to
the same extent, regardless of the regularity of their stay. By thus allowing
core social benefits to be attached to a particular privileged status (that of
long-term residence), EU law leaves little or no conceptual space at all for
the social rights of other regular migrants – not to mention those that the
ICRMW insists should be enjoyed by all, regardless of status.
EU legislation adopted in the field of migration to date, then, appears,

in so far as it directly concerns issues also dealt with by the ICRMW, to
have been of mixed quality, with some rights granted exceeding those
laid out in the Convention and others not even measuring up to that
proposed minimum standard. Again, it should be stressed that this is in
terms of migrants who are third-country nationals; the catalogue of
rights afforded to EU citizens goes far beyond anything envisaged by
the Convention. In general, however, EU action in this field has focused
less on the actual rights of migrants present on the territory of the EU and
more on the regulation of those seeking to enter; in this manner, what is
perhaps most striking is that there is relatively little material with which
direct comparisons between the provisions of the ICRMW and
Community law, of the type carried out in the last two paragraphs, can
be made. This suggests that the two bodies of law, though looking to
regulate, ostensibly at least, the same broad subject matter, are driven by

33 The term ‘core benefits’ receives no further elaboration in the operative provisions of the
Directive; however, Recital 13 of the Preamble does note that it should be understood as
including ‘at least minimum income support, assistance in case of illness, pregnancy,
parental assistance and long-term care’. This, however, leaves a considerable degree of
ambiguity, not just as to the content and scope of the rights concerned, but also as to the
formal legal status of the definition, contained as it is in the Preamble and not the
substantive provisions of the text. For a critique of this legislative technique, used with
some regularity in Community instruments in the field of migration, see De Bruycker
(2007, pp. 335–6, n. 29).

374 macdonald and cholewinski



two very different logics: while the Convention adopts an overwhel-
mingly rights-based approach, Community action has, to a large degree,
been guided by labour market and security issues.

The ICRMW and development of EU common migration policy

As noted above, the Tampere Conclusions lay down a dual approach to
the creation of the EU common migration policy, the strands of which
may, in practice, introduce competing imperatives: the ‘fair treatment of
third-country nationals’ on the one hand, and the ‘management of
migration flows’ on the other. The drafting history of the ICRMW, as
led by the MESCA group, displays the same dual concern;34 however,
with four of the six substantive sections clearly devoted to the enuncia-
tion and definition of the human rights of migrants, and only one – Part
VI on the ‘promotion of sound, equitable, humane and lawful conditions
in connection with international migration of workers and members of
their families’ – overtly concerned with the regulation of migration flows
themselves, the structural bias of the latter instrument is abundantly
clear. It seems equally clear that, if anything, the basic logic that has to
date driven Community legislative action in the construction of the
common migration policy has been structured in the opposite manner,
with considerably more attention being paid to the regulation of migra-
tion flows, both regular and irregular, than with the rights of those that
constitute them (see, generally, Cholewinski, 2004, pp. 7–14, n. 28).
While it is undoubtedly true that the EU is, in general, firmly com-

mitted to the principle of respect for fundamental human rights as they
are laid down in the ECHR,35 this commitment has not, to date, been
fully transposed into the action taken in terms of the creation of the
common migration policy. The focus instead has been on regulating the
entry and movement of third-country nationals to the EU, through, for
example, the EU common visa list36 and, much more recently, the

34 The Mediterranean and Scandinavian (MESCA) countries took a leading role in the
proceedings of the UN working group drafting the ICRMW, among them Spain, Italy,
Greece, Portugal, Sweden, and, at a slightly later stage, Norway. See Lönnroth (1991,
p. 731).

35 Article 6(2) of the Treaty on the European Union states that the ECHR is to be
considered part of the EU/EC acquis.

36 Council Regulation 539/2001 of 15 March 2001 listing the third countries whose
nationals must be in possession of visas when crossing the external borders and those
whose nationals are exempt from that requirement (Official Journal of the European
Union, L81/1, 2001 (as amended)).
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development of an EU Borders Code.37 While it is not normally claimed
that these measures, and others like them, actually themselves violate the
human rights of migrants (although it has been argued that such mea-
sures, or their application, may amount to unlawful discrimination) (see,
generally, Cholewinski, 2002), the practical relegation of rights discourse
in this field to a status below that of the technical regulation of labour
markets or national security will almost inevitably lead to policies and
laws that conflict with the provisions laid down in the ICRMW. This can,
perhaps, be seen most clearly in two areas in which the developing EU
common migration policy and the Convention diverge: (i) on the prin-
ciple of equal treatment between migrants and nationals; and (ii) on the
treatment of irregular migrants.
As noted above, the former consideration, although representing one

of the very basic principles on which the ICRMW rests, is fairly heavily
truncated in both the Family Reunification and the Long-Term Residents
Directives. Even the now-redundant proposal for a Directive on the
admission of third-country nationals for the purpose of paid employ-
ment and self-employed economic activities displays the same dilution of
rights discourse as the others, despite the fact that it was eventually
rejected. The Commission’s original proposal contained a provision
guaranteeing equal treatment between national and lawfully resident
third-country migrant workers in the sphere of social rights, and ended
with the insertion of an additional clause in the last available version of
the Council’s amended text, granting Member States a significant margin
of discretion in limiting and undermining these rights.38

This considerable dilution of the principle of equal treatment in the
construction of the EU common migration policy was not, however, an
aberration only introduced at the level of binding legislative instruments;
rather, its roots are quite clear in the basic aspirational rhetoric of
Community endeavour in this field. The Tampere Conclusions were
welcomed by many in civil society as constituting a balanced and ambi-
tious document that laid a sound foundation for the improvement of
the living and working conditions of third-country nationals within the
borders of the EU; indeed, some who are now sharply critical of the

37 Regulation 562/2006/EC of the European Parliament and of the Council of 15 March
2006 establishing a Community Code governing the movement of persons across
borders (Schengen Borders Code) (Official Journal of the European Union, L105/1,
2006). For a detailed analysis of the Borders Code, see Peers (2007, n. 29).

38 Compare article 11 of the Commission proposal (see n. 19), with the same provision in
Council Doc. 13954/03 (25 November 2003). See also Cholewinski (2002, p. 11, n. 28).
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progress that has been made to date in terms of the common migration
policy, such as the EESC,39 prefer to read the legislative developments
outlined above as a move away from sound objectives contained in the
Conclusions, rather than a continuation of the logic of flawed ones.
That a robust version of the equal treatment principle, so central to the

ICRMW, was never envisaged in the EU context is confirmed by nothing
more than a superficial engagement with the text of the Tampere
Conclusions, in particular the sections thereof quoted at length above.
Everywhere, the rhetoric of equality is qualified: after stating that the EU
must ensure the ‘fair’ treatment of third-country nationals who are legally
resident, this is clarified by the goal of providing them with rights ‘compar-
able’ to those of nationals, coupled with efforts to ‘enhance’ non-
discrimination. Further on, the goal is stated as ‘approximating’ the rights
of third-country nationals and those of Member States; indeed, even those
of the former group who are long-term residents in Member States should
only be guaranteed rights ‘as near as possible’ to those of EU citizens. It is
not, then, surprising that the binding legislative measures adopted in this
field by the Community institutions, often the result of lengthy negotiating
processes and dealing with topics that are highly sensitive politically, should
display a marked lack of commitment to the principle of equal treatment.
It is, however, important not to overstate this point. The EU Member

States guarantee a wide range of social and economic rights to their
citizens, and it is far from clear that claiming all these entitlements as
human rights is not stretching that concept further than is helpful. A lack
of a robust commitment to a principle of equal treatment with nationals
is, then, on its own insufficient to constitute a human rights violation,
particularly as the equal treatment principle itself allows for distinctions
based on nationality if these are prescribed by law and can be objectively
and proportionately justified in pursuance of a legitimate and pressing
social concern in a democratic society.40 What it does bring usefully to
the fore, however, is the difference in the basic driving philosophies
behind the ICRMW on the one hand, and Community legislation in
this field on the other. It is this difference, moreover, that can best explain
those areas in which EU law actually does (or will) stand in stark

39 The EESC is a consultative body representing the social partners and other civil society
organizations set up under the EC Treaty (Part 5, Title I, Ch. 3). See EESC Opinion on
the International Convention on Migrants (own-initiative opinion), Brussels, 30 June
2004, Doc. SOC/173.

40 For example, this is the standard approach taken to the application of the equality
principle in the jurisprudence of the ECHR.
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contradiction to the rights laid out in the Convention. The area in which
this is most evident is in the Community treatment of irregular migrants.
One of the most obvious incongruities here relates to a document that,

for the moment, is only declaratory: the Charter of Fundamental Rights of
the European Union,41 which has not yet acquired legally binding force
because of the rejection in the 2005 French and Dutch referenda of the
now defunct EU Constitutional Treaty, although it will become binding in
mostMember States once the less ambitious version of this instrument, the
Treaty of Lisbon, amending the EC and EU treaties, is ratified by them and
enters into force.42 The Charter makes a threefold distinction between
EU citizens, regular migrants and all other migrants, including irregular
migrants. Most rights contained therein are afforded either to the first or
the last of these categories, and in this respect the instrument does (or will,
if and when it becomes legally binding) provide many protections to all
those present on EU territory, regardless of the regularity of their presence.
Most notable, perhaps, is the strength and universality with which the
right to healthcare is formulated: ‘Everyone has the right of access to
preventive health care and the right to benefit from medical treatment
under the conditions established by national laws and practices.’43 This is
certainly considerably more than the right to emergency medical care
proclaimed in article 28 of the ICRMW. The Charter, however, only
makes the limitation of access to all social security rights to ‘everyone
residing and moving legally within the European Union’;44 that is, to
regular migrants only – this stands in contrast to article 27 of the
Convention, which provides for (albeit qualified) access to social security
rights for all migrant workers and members of their families.45

41 Charter of Fundamental Rights of the European Union (Official Journal of the European
Union, C341/1, 2000).

42 See, respectively, the Treaty Establishing a Constitution for Europe (Official Journal of
the European Union, C310/1, 2004) and the Treaty of Lisbon amending the Treaty on the
European Union and the Treaty establishing the European Community, Lisbon, 13
December 2007 (Official Journal of the European Union, C206/1, 2007). However,
exceptions regarding the Charter’s application by the European Court of Justice and
national courts, as well as the justiciability of economic and social rights, have been
agreed in respect of two EU Member States. See Protocol on the Application of the
Charter of Fundamental Rights of the European Union to Poland and to the United
Kingdom (Official Journal of the European Union, C206/156, 2007).

43 Charter of Fundamental Rights, article 35 (emphasis added).
44 Ibid., article 34(2) (emphasis added).
45 It is also worth noting that a number of Association Agreements, concluded between the

EU and third states, contain provisions explicitly removing certain rights in respect of
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That a lack of focus on the human rights element of the common
migration policy can lead to the unwarranted erosion of those rights in
the name of eithermigration regulation or national security is best brought
out by the EU treatment of irregular migrants more generally. First, it is
worth noting that, without having ratified the ICRMW, the only regional
human rights treaty that is clearly applicable to all migrants, regular and
otherwise, on EU/EEA territory is the ECHR; the other Council of Europe
instruments, such as the European Social Charter, the Revised Charter,
and the ECMW,46 in principle apply only to those present lawfully, and
even then only to nationals of Contracting Parties.47 While migrant work-
ers have in the past used the provisions of the ECHR to secure effective
protection of certain rights (such as, e.g., extension of the right to respect
for family and private life (article 8) or to peaceful enjoyment of one’s
possessions, contained in article 1 of Protocol No. 1 to the ECHR to
encompass certain social security entitlements),48 the ECHR does not
contain the full range of economic, social and cultural rights that are
guaranteed by the core UN human rights instruments.
The Tampere Conclusions adopted an explicitly security-based approach

to irregular migration, proclaiming that ‘the European Council is deter-
mined to tackle at its source illegal immigration, especially by combating
those who engage in trafficking in human beings and economic exploitation
of migrants’.49 It was expected at the time, however, that this legitimate aim
would be complemented by measures designed to protect the human rights
of the irregular migrants concerned; this, however, has not materialized.

employment conditions and social security from migrant nationals of that third state
who are present irregularly on the territory of the EU. See, for example, the Euro-
Mediterranean Association Agreement with Morocco (Official Journal of the European
Union, L70/2, 2000), article 66; more generally, see Cholewinski (2001, pp. 371–2).

46 See, respectively, the European Social Charter (18 October 1961; ETS No. 35), the
European Social Charter (Revised) (3 May 1996; ETS No. 163) and the ECMW (24
November 1977; ETS No. 93).

47 However, this formal position has been questioned by the European Committee of Social
Rights, which monitors the application of the Charter and Revised Charter and admin-
isters the Collective Complaints Protocol (9 November 1995; ETS No. 158), and under
which certain trade unions and NGOs can bring complaints against those Contracting
Parties accepting the procedure under the Protocol. In a case against France, decided in
September 2004, the Committee found a violation of article 17 of the Charter concerning
protection and assistance to children and young persons in respect of national measures
limiting the access of the children of irregular migrants to healthcare provisions. See
Complaint No. 14/2003, International Federation for Human Rights (FIDH) v. France.

48 In terms of the latter, see, in particular, Gaygusuz v. Austria (1996) 23 EHRR 364 and
Poirrez v. France, Eur. Ct. H. R. judgment of 30 September 2003.

49 Presidency Conclusions (see n. 12) Conclusion 23.
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Indeed, in 1994, the Commission itself made a strong plea for enacting such
safeguards. In a landmark Communication on immigration and asylum
policies, it argued that the credibility of a restrictive policy to prevent
irregularmigrationwould be undermined without the adoption ofmeasures
to define minimum standards for the treatment of this vulnerable group.50

Instead, however, the focus has been on criminalization and penalization –
often not merely of those involved in facilitating human trafficking and
smuggling, but also, to a certain extent, of irregular migrants themselves;51

and legislation to protect the rights of the migrants thus criminalized has
not been forthcoming. Indeed, even the provisions of the ECHR are
limited in this respect to prohibition of the collective expulsion of aliens
(mirrored in article 22 of the ICRMW)52 and the safeguards in articles
3 (freedom from degrading treatment and right of non-refoulement),
5(1)(f) (detention of migrants is only permissible either to prevent
unauthorized entry or for those subject to removal or deportation) and
8 (respect for family life) (see Cholewinski, 2005, pp. 241–2).

The issue of the criminalization of irregular migrants provides one
further illustration of the differing philosophies behind the ICRMW and
Community legislation in this field to date. The latter endorsed this
practice by its Member States with the incorporation into the acquis of
article 3(2) of the Schengen Implementation Agreement,53 under which
states undertake to ‘introduce penalties for the unauthorised crossing of
external borders at places other than crossing points or at times other
than the fixed opening hours’. The former, on the other hand, although
not expressly ruling out the imposition of criminal penalties on those
who seek to enter or remain in the territory of a state without the proper
authorization, equally does not explicitly sanction it, focusing instead on
providing for penalties for employers, migrant smugglers and traffickers;
and it is worth noting that, in this, it follows the example set by ILO

50 European Commission, Communication to the Council and the European Parliament on
Immigration and Asylum Policies, COM(1994) 23, 23 February 1994, p. 29, paragraph 109.

51 On this point generally, see Cholewinski (2001, n. 59, esp. pp. 376–82). The EU has also
recently adopted a Directive with a view to the establishment of a uniform system of
employer sanctions in the EU. Directive 2009/52/EC of the European Parliament and
of the Council of 18 June 2009 providing for minimum standards on sanctions and
measures against employers of illegally staying third-country nationals (Official Journal
of the European Union, L168/24, 2009).

52 Protocol No. 4 to the ECHR (16 September 1963, ETS No. 46), article 4.
53 Agreement on the Implementation of the Schengen Agreement of 14 June 1985 con-

cerning the Gradual Abolition of Checks at their Common Borders, 19 June 1990
(International Legal Materials, Vol. 30, 1991, p. 84).
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Convention No. 143.54 In 1999, the ILO Committee of Experts on the
Application of Conventions and Recommendations went so far as to
suggest that sanctions against irregular migrant workers are ‘contrary to
the spirit of the [ILO] instruments’.55

It would probably be going too far to suggest that laws criminalizing
irregular migrants are actually contrary to the provisions of the ICRMW;
the Convention does, at points, seem to imply that some such practices
are acceptable.56 Its overwhelming preoccupation, however, is with pro-
claiming and protecting the fundamental rights of those concerned; and,
as the discussion above illustrates, the emphasis of Community action in
this field is entirely elsewhere. This alternative focus is even manifest at
the level of public rhetoric. Among the various major institutions and
organizations dealing with migration at the international (regional or
global) levels, almost all have begun to use terms such as ‘irregular’ or
‘undocumented’ to refer to those entering or remaining on the territory
of a state without authorization. The EU, on the other hand, is almost
unique in retaining the vocabulary of ‘illegality’ in this respect, even, on
occasion, to the extent of using the derogatory contraction ‘illegals’ in
official documents.57 One effect of this terminology is to deflect attention
away from the image of the irregular migrant as first and foremost a
bearer of rights – precisely the image that the ICRMW seeks to both
recapture and to foreground.
The subordination of the rights of irregular migrants to issues of

security and labour market regulation is itself both symptom and cause
of what is perhaps the biggest difference between the approach pursued

54 See n. 4 (above), article 6(1).
55 International Labour Conference, 87th Session, Geneva, June 1999, Report III (1B),

Migrant Workers: General Survey on the Reports on the Migration for Employment
Convention (Revised) (No. 97), and Recommendation (Revised) (No. 86), 1949, and
the Migrant Workers (Supplementary Provisions) Convention (No. 143), and
Recommendation (No. 151), 1975, at paragraph 338. See also Cholewinski (2001,
p. 379, n. 59).

56 The ICRMW does appear to implicitly acknowledge that irregular migrants may face
criminal or administrative penalties when it provides, for example in article 17(3), that
any migrant detained by state authorities for violation of migration-related provisions
should be held, as far as is practicable, separately from convicted persons or those
awaiting trial. See Cholewinski (2001, n. 91).

57 See Council Conclusions on the development of the Visa Information System (VIS),
Doc. 6534/04 (20 February 2004), one purpose of which is to ‘assist in the identification
and documentation of undocumented illegals and simplify the administrative proce-
dures for returning citizens of third countries’ (emphasis added). For a critique of the use
of this terminology, see Cholewinski (2001, pp. 13–14, n. 28).
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in the developing EU common migration policy and that of the ICRMW:
even in those areas where the former looks to lay down rights for third-
country nationals living and working on the territory of the EU, there is
often little or no sense that human rights are involved. Consider, for
example, the Commission’s 2005 Green Paper on economic migration,
which aimed to ‘identify the main issues at stake…for an EU legislative
framework on economic migration’ by laying out ‘the basic foundations
upon which any action in this field must be built’. The discourse of rights
features only peripherally in the paper, and even then there is no sense
that such entitlements inhere in each and every human being. Rather,
‘the EU must…take account of the fact that the main world regions are
already competing to attract migrants to meet the needs of their econo-
mies. This highlights the importance of ensuring that an EU economic
migration policy delivers a secure legal status and a guaranteed set of
rights.’58

This basic idea of ‘migrant-as-consumer’ is carried on in the
Commission’s Policy Plan on Legal Migration, which grew out of the
Green Paper. It sets out the important project of a General Framework
Directive covering the rights of all economic migrants who are in a
regular situation but who are not yet entitled to long-term residence
status, and in this sense may go some way to addressing the imbalance in
Community legislation to date on this issue. Again, however, the idea of
human rights is conspicuous by its absence from the text of the Policy
Plan; instead, providing rights to such migrants is justified in economic
terms: ‘This would not only be fair toward persons contributing with
their work and tax payments to our economies, but would also contribute
to establishing a level playing field within the EU.’59

When such understandings of the role and function of rights are
allowed to dominate, it is easy to see how the entitlements guaranteed
by international human rights instruments come to be truncated or, in
the case of irregular migrants, almost entirely neglected. There is no
guarantee that the logic of economics and that of human rights will lead
to exactly the same protections and to exactly the same degree; indeed,
where one is systematically subordinated to the other, such convergence
seems unlikely. Perhaps more importantly, however, the economic logic

58 See the Commission Green Paper, On an EU Approach to Managing Economic
Migration, COM(2004) 811 final, 11 January 2005, p. 4.

59 See Commission Policy Plan (see n. 20), p. 6, paragraph 2.1.
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that is used to justify a set of rights in the context of legalmigration pulls
largely in the opposite direction when confronted with the issue of how
to deal with irregular migrants; neither ‘rights-as-incentive’ nor ‘rights-
as-just-desserts’ leave any conceptual space for a robust protection
regime of that vulnerable group of people (as current EU legislation in
this field amply demonstrates). It is important to note here that the
proposed General Framework Directive (discussed below) only sets out
rights for those in a regular situation; the Policy Plan makes reference to
‘illegal’ immigration only to exclude it from consideration.60 It seems
unlikely, therefore, that irregular migrants will have the benefit of having
their human rights laid out clearly in binding Community legislation in
the foreseeable future.

Community institutions and the ICRMW

There can therefore be little doubt that the EU could play an important
role in promoting and encouraging ratification of the ICRMW, both
among its own Member States and in the world more generally. It
seems equally clear, however, that, from a human rights standpoint at
least, Community legislation could only benefit from an explicit endor-
sement of the Convention, in such a manner as to allow its provisions
and basic philosophy to inform the development of the common migra-
tion policy. This section examines the prospects of such a shift occurring,
by looking briefly at the position of various EU institutions vis-à-vis the
Convention.
As noted above, the need to respect the rights of migrants while

regulating the phenomenon of migration, both regular and irregular,
has long been present in EU rhetoric on this issue, even if this has not
always been effectively translated into practice as regards the treatment
of third-country nationals. Despite the fact, however, that rights

60 Ibid., p. 4. The Policy Plan states that the issue of ‘illegal’ immigration will be dealt with in
a separate Communication. This Communication, released in July 2006, entitled On
Policy Priorities in the Fight against Illegal Immigration of Third-Country Nationals,
COM(2006) 402, 19 July 2006, does make a number of references to the need to observe
fundamental rights, as laid down in, inter alia, the ECHR and the Charter of
Fundamental Rights, when legislating in this field. It does not, however, contain any
specific guidance on what these rights might be in the particular context of irregular
migration; as already noted, both the ECHR and the Charter provide for significantly
lower levels of protection in many respects than does the ICRMW (p. 3, paragraph 8).
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in general, and human rights in particular, have often been lacking
from the approach pursued by the EU in this field, the ICRMW has
received a degree of support from some of the major institutional players.
Worth mentioning first among these is the European Commission
Communication of 1994, noted above, which explicitly recognized
the importance of a rights-based approach in the construction of a
credible and effective migration policy, particularly in terms of restrict-
ing irregular migration, and which called upon Member States to ratify
the ICRMW as a means of giving practical expression to this goal.61 Of
course, this early endorsement by one of the most important Community
institutions has not proved as significant as it might have, in that none of
the Member States have followed the course of action recommended;
moreover, it represents the one and only time that the Commission has
engaged in any serious manner with the Convention.62 It receives abso-
lutely no mention in any of the major Commission documents on the
common migration policy of the last few years, from the draft Directive
on migration for employment,63 through the Green Paper on economic
migration64 to its most recent Policy Plan on Legal Migration.65 While
there were some signs, briefly, that the Commission was planning to
undertake a more systematic study of the provisions of the Convention
and their compatibility with the developing Community law and policy
in this field,66 this has not, to date, materialized; and a more recent
response from the former Commissioner for Freedom, Security and

61 European Commission (see n. 50), p. 29, paragraphs 109–110.
62 The only other occasion on which the Commission mentioned the ICRMW in an official

communication was a matter-of-fact reference in the Communication containing the
Proposal for a Council Directive Concerning the Status of Third-Country Nationals Who
are Long-Term Residents, COM (2001), 127 final, 13 March 2001, which notes, at p. 4,
paragraph 2.1, that ‘[i]n 1990 the United Nations adopted an International Convention
on the Protection of the Rights of all Migrant Workers and Members of their Families,
which is not yet in force. It has not yet been ratified by any of the Union Member States’.
See also Cholewinski (2001, p. 4, n. 28).

63 See n. 19, above. 64 Commission Green Paper (see n. 58).
65 Commission Policy Plan (see n. 20).
66 See the answer given by the former Justice and Home Affairs Commissioner, António

Vitorino, on behalf of the Commission (written question E-0068/04 by MEP Miet Smet
(PPD-PE) on the International Convention on the Protection of the Rights of All
Migrant Workers and Their Families) (5 March 2004), in which he notes that ‘the
Commission intends to launch a study on the points in common with – and those on
which it differs from – common immigration policy as it has developed at EU level since
the entry into force of the Treaty of Amsterdam’ (www.europarl.europa.eu/omk/
sipade3?L=EN&OBJID=71667& LEVEL=4&SAME_LEVEL=1&NAV=S& LSTDOC=Y
[last accessed 24 April 2009]).
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Justice, Franco Frattini, to a letter from the EPMWR, suggests that the
Commission itself has adopted a negative stance on the ICRMW.67

The Convention does, however, enjoy stronger and more recent sup-
port from two other EU institutions, the European Parliament and the
EESC, which, although significantly less powerful in terms of actual
legislative and decision-making competences, may nonetheless prove
to be allies of considerable importance. The European Parliament
adopted, on 18 February 1998, a resolution on human rights in the EU,
in which it deplored the fact that no Member State had ratified the
Convention, and called upon them to do so;68 perhaps more importantly,
however, it has since repeated this call on several occasions and in
various contexts. Thus, the European Parliament resolution on EU
priorities and recommendations for the 61st Session of the UN CHR
from 2005makes the now-familiar (from that institution, at least) call ‘on
theMember States to ratify the UNMigrantWorkers’ Convention and to
support the universal ratification thereof ’;69 while an even more recent
resolution on women’s immigration makes a number of references to the

67 See Commissioner Frattini’s response to the letter from the EPMWR, 25 February 2005
(www.coordeurop.org/sito/0com/pdf07_euplat_Frattini _rep.pdf [last accessed 24 April
2009]). Frattini himself refers to Vitorino’s response, outlined above, in noting the
‘specific problem raised by this Convention [the ICRMW]’: that ‘there is no clear
distinction between third-country workers who are legally residing in a Member State
and those whose position is not regular’; one important difference, however, is that
Vitorino’s answer was framed in terms of what the obstacles to ratification may be, given
how Member States perceive the Convention – indeed, he begins by noting that ‘[t]he
Member States are [probably] better placed than the Commission to explain their
reasons for not ratifying’. In Frattini’s letter, on the other hand, this lack of clear
distinction between regular and irregular migrants is presented both as objective fact
and as the position of the Commission itself. In any event, this argument seems more
than a little disingenuous: the ICRMW does make a very clear distinction between the
rights that must be granted to all migrants and those that need be afforded only to those
in a regular situation. This objection thus seems to collapse, upon closer inspection, into
the political objection, outlined earlier, that the former category is simply too broad and
will thus be more of a hindrance than a help in efforts to prevent or reduce irregular
migration.

68 The text of the resolution is available in French on the GISTI website (www.gisti.org/doc/
plein-droit/38/europe.html [last accessed 24 April 2009]).

69 European Parliament Resolution on EU priorities and recommendations for the 61st
Session of the UN Commission on Human Rights in Geneva (14 March–22 April 2005),
24 February 2005, P6_TA-PROV(2005)0051, paragraph 22. This call is repeated on an
annual basis in the same context; more resolutions in a similar vein are listed on the
website of the NGO, December 18 (www.december18.net/web/general/page.php?
pageID=79&menuID=36&lang=EN [last accessed 24 April 2009]).

the icrmw and the european union 385



Convention, calling on Member States to act in accordance with its
provisions.70

Moreover, as noted above, in June 2004 the EESC adopted an own-
initiative opinion on the ICRMW in which it calls strongly for ratification.
The motivation behind the opinion seems to be a sense of dissatisfaction
with the development of the EU common migration policy since the
Tampere Conclusions of 1999, and in particular with the lack of a robust
rights-based approach in the legislative action taken in this field to date:

The Commission has drawn up numerous legislative proposals which
have, however, met with considerable resistance within the Council. Four
years on, the results are meagre: the legislation that has been adopted is
disappointing and has moved away considerably from the Tampere
objectives, the proposals of the Commission, the opinion of the
Parliament and the stance of the EESC. The current system used within
the Council to adopt agreements allows proposals to be blocked. This,
coupled with the attitudes of some governments, makes it very difficult to
achieve consensus.71

The EESC goes on to note that ‘Europe is an area of freedom, democracy
and respect for the human rights of all people. In order to strengthen these
values in the future, all the Member States of the EU must ratify the
international conventions that protect these basic human rights and their
legal precepts must be incorporated into both Community and national
legislation.’72 In this respect, the EESC opinion concludes not merely
by encouraging Member States to ratify the ICRMW,73 and urging the
Presidency of the Council to ‘undertake the necessary initiatives’ to ensure
that they do so within a period of two years following the release of the
opinion, but also suggests that the EU itself should ratify the Convention, if
and when it acquires the power to enter into international agreements.74

Conclusion

The EU thus not only has the potential to play a crucial positive role in
encouraging ratifications of the ICRMW in its own Member States and,

70 European Parliament Resolution on women’s immigration: the role and place of immi-
grant women in the European Union, 24 October 2006, P6_TA-PROV(2006)0437, at, for
example, paragraph 8.

71 EESC Opinion on the International Convention on Migrants (see n. 39), paragraph 4.4.
72 Ibid., paragraph 5.6. 73 Ibid., paragraph 6.1.
74 Ibid., paragraph 6.2. The EU will acquire this general power once the Treaty of Lisbon

(see n. 42), is ratified by all Member States and enters into force.
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by example, in the world more generally, through its highly developed
legal order capable of enforcing policy changes on EU Member State
national governments (and providing them with a useful alibi when
confronted with sceptical publics); it also boasts by far the highest level
of sustained institutional support for the Convention of any polity in the
region. If this constitutes grounds for renewed optimism, however, it
must be approached with great caution: those bodies that have come out
in favour of ratification (the European Parliament and the EESC) can
play only a very limited role in the enactment of measures in the field
of legal migration, while those with the real legislative power (the
Commission and the Council) clearly remain less than convinced of
the benefits that the ICRMW could bring to the developing common
migration policy. It is clear that many of the general political obstacles
outlined above still constitute powerful barriers at Community level, and
this is hardly surprising given the dominant role that national govern-
ment representatives still play in the Council. There is no real prospect,
then, of positive EU action in this respect without the active support of, at
the very least, a handful of influential Member States.

It is also important to recall that, although the Treaty of Amsterdam
transferred asylum and immigration matters to European Community
law (under Title IV of the EC Treaty), the competence of the European
Parliament on legal migration is still limited to a consultative role; it does
not yet have the ability, as it does in the fields of asylum, border control or
irregular migration, as well as in other areas within the Community
Pillar, to co-legislate with the Council on the basis of proposals advanced
by the Commission.75 This is a significant limitation on the strength of
the parliament’s voice, and will make it more likely that the ICRMWwill
not feature in the planned directives on legal migration, unless the Treaty
of Lisbon, which will give the Parliament a co-legislative power in this
field, is ratified by all EU Member States and enters into force. Of these
directives, by far the most important for the purposes of this study is the
proposed General Framework Directive,76 which, as noted above, seeks
to lay down a set of rights to be enjoyed by third-country nationals
present in a regular situation on the territory of the EU, who have not

75 Treaty establishing the European Community (Official Journal of the European Union,
C325/1, 2002), article 67, as amended.

76 European Commission, Proposal for a Council Directive on a Single Application
Procedure for a Single Permit for Third-Country Nationals to Reside and Work in the
Territory of a Member State and On a Common Set of Rights for Third-Country Workers
Legally Residing in a Member State, COM(2007) 638, 23 October 2007.
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yet qualified for long-term resident status. Chapter III of the proposed
directive, entitled ‘Right to equal treatment’, lays out in article 12(1) a
range of rights that third-country nationals who are workers may enjoy
on an equal basis with nationals.77 While the Policy Plan on Legal
Migration, which signalled the proposal for the General Framework
Directive, was largely silent on the issue of which rights would be
recognized in this measure, it was, however, substantially clearer on the
issue of who the beneficiaries would be when it stated that the purpose of
the instrument would be ‘to guarantee a common framework of rights to
all third-country nationals in legal employment already admitted in a
Member State’.78 The proposed General Framework Directive confirms
this approach. Article 2(b) defines a ‘third-country worker’ as ‘any third-
country national who has been admitted to the territory of a Member
State and is allowed to work legally in that Member State’. Here, the
absence of the ICRMW’s approach, of guaranteeing human rights to all,
is readily evident. While this does not, of course, rule out the possibility
that the human rights of irregular migrants will be dealt with satisfacto-
rily in other instruments, the Community track record here provides
little ground for assuming that this will be the case.
A second issue of interest concerns the basis on which the rights

contained in the General Framework Directive will be afforded to their
beneficiaries – on an equal footing with those of Member State nationals,
or according to some minimum standard? Again, while the Policy Plan
was silent on this issue, the Green Paper on economic migration, from
which the Policy Plan was developed, contained some guidance. In its
(very brief) section on rights, it notes simply that ‘third-country workers
should enjoy the same treatment as EU citizens in particular with regard
to certain basic economic and social rights before they obtain long-term
resident status’.79 Although this formulation seems to contain a more
robust idea of equal treatment even than that expressed in the Tampere
Conclusions, it remains extremely vague both on the nature and specific

77 Article 12(1) lists the following rights: working conditions, including pay and dismissal
as well as health and safety at the workplace; freedom of association in workers’,
employers’ or occupational organizations; education or vocational training; recognition
of diplomas, certificates and other professional qualifications; social security; payment of
acquired pensions when moving to a third country; tax benefits; and access to goods and
services and the supply of goods and services made available to the public, including
procedures for obtaining housing and the assistance afforded by employment offices.

78 Commission Policy Plan (see n. 20), p. 6, Section 2.1 (emphasis added).
79 Commission Green Paper (see n. 58), p. 10, Section 6.1.
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content of the rights it concerns. This ambiguity is further compounded
by the fact that, although long-term residents are to be entitled to a
broader catalogue of rights ‘in line with the principle of the differentia-
tion of rights according to the length of stay’,80 even those rights in
respect of which they are entitled to equal treatment with nationals can
be restricted to core economic and social rights. The relation between
these two categories, the ‘basic’ rights that the Green Paper suggests
should be ensured to all regular migrants, and the ‘core’ rights that the
Long-Term Resident Directive protects from restrictions as to equal
treatment, is complicated further in the proposed General Framework
Directive, which only grants a set of rights to third-country workers.
While this category includes persons that are not in actual employment
at a given time or who were not necessarily admitted to the Member State
for the purpose of employment (e.g. students who have since been
permitted to switch their status, family members or researchers), none-
theless the employment context remains the governing factor for enjoy-
ment of the rights in question. Furthermore, Article 12(2) of the draft
directive follows to some degree the approach taken in the Long-Term
Residents Directive by affording Member States discretion to restrict the
application of the principle of equal treatment with nationals in respect
of a number of rights. For example, certain rights (working conditions,
freedom of association, tax benefits and social security, except for unem-
ployment benefits) may be restricted to third-country workers who are
actually in employment, whereas access to public housing may be limited
to those cases where third-country nationals have been staying or who
have a right to stay in the territory of the Member State concerned for at
least three years.81 It is clear therefore that the notion of equal treatment
in the proposed measure does not receive as strong a formulation as it
could have done had the ICRMW been taken more fully into
consideration.
The limitation of the European Parliament’s input to a purely con-

sultative role thus makes it likely, though not unavoidable, that
Community legislation in this field will continue to be at odds with, if

80 Ibid.
81 Commission, Proposal for a Council Directive on a Single Application Procedure for a

Single Permit for Third-Country Nationals to Reside and Work in the Territory of a
Member State and on a Common Set of Rights for Third-Country Workers Legally
Residing in a Member State (see n. 76), draft article 12(2)(d), (e) and (c), respectively.
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not always actually contrary to, certain fundamental premises of the
ICRMW – which, it should be recalled, is recognized by the OHCHR
as one of eight core international human rights instruments currently in
force. This is perhaps clearest in terms of the two issues outlined above:
(i) the erosion of the equal treatment principle and (ii) the general
absence of explicit recognition of the importance of the human rights
of irregular migrants in the development of the EU common migration
policy. The proposed General Framework Directive is, however, still in
the process of being negotiated, and it is not impossible that the EU
Council and Member State delegations could be persuaded to address
some of these concerns in the measure that is eventually adopted.82

The period in which the EU negotiates and lays down the rights of all
regular migrant workers present on its territory could be crucial in
defining the future attitudes towards the ICRMW within Community
institutions; and these, in turn, will have a major impact on the prospects
for ratification of the Convention within individual Member States.
Importantly, however, the proposed General Framework Directive, as
currently drafted, contains a clause that expressly enables Member States
to adopt or maintain provisions that are more favourable to third-
country nationals lawfully resident and working within their territories
and is without prejudice to more favourable provisions of Community
legislation (including Community agreements with third countries) and
‘bilateral or multilateral agreements between one or more Member States
and one or more third countries’.83 The detailed explanatory memor-
andum accompanying the draft directive does not specifically refer to the
ICRMW in this regard, although the Convention would clearly qualify as
a ‘multilateral agreement’;84 consequently, the existence of this clause
effectively undermines the arguments of those Member States that claim

82 However, indications are that the provisions of the draft Directive are being subject to
further restrictions during the negotiations in the Council. See Doc. 9860/09 (14 May
2009).

83 Ibid., article 13.
84 The explanatory memorandum refers specifically to the European Social Charter and

Revised Charter, the ECMW and the ICESCR, although it observes that a list of other
treaties is provided in Annex 5 of the Commission Staff Working Paper accompanying
the proposal. The sole reference to the ICRMW can be found in this secondary docu-
ment. See European Commission, Staff Working Document, accompanying document
to proposal for a Council Directive on a single application procedure for a single permit
for third-country nationals to reside and work in the territory of a Member State and on a
common set of rights for third-country workers legally residing in a Member State,
Impact Assessment, Vol. II – Annexes, SEC(2007) 1408/3, pp. 113–17.
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that it is not possible to ratify the ICRMW in the absence of a consensus
on this question in the EU as a whole.
Thus, although at present it seems that the main holders of legislative

power in this field of EU action retain a predominantly negative stance
on the Convention, there is nonetheless a real window of opportunity to
change this, bearing in mind that it enjoys both a higher profile and a
higher degree of institutional support at the regional level than it does in
any of the individual EU Member States. This means that, despite the
obvious reticence of both the Commission and the Council, the EU
remains at one and the same time the most efficient focus for lobbyists
(in terms of the potential power it has in promoting ratification of the
Convention in the region) and the forum in which such efforts are most
likely to succeed.
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Annex 1

International Convention on the Protection
of the Rights of All Migrant Workers and
Members of Their Families Adopted by
General Assembly Resolution 45/158

of 18 December 1990

Preamble

The States Parties to the present Convention,
Taking into account the principles embodied in the basic instruments

of the United Nations concerning human rights, in particular the
Universal Declaration of Human Rights, the International Covenant on
Economic, Social and Cultural Rights, the International Covenant
on Civil and Political Rights, the International Convention on the
Elimination of All Forms of Racial Discrimination, the Convention on
the Elimination of All Forms of Discrimination against Women and the
Convention on the Rights of the Child,
Taking into account also the principles and standards set forth in

the relevant instruments elaborated within the framework of the
International Labour Organisation, especially the Convention concern-
ing Migration for Employment (No. 97), the Convention concerning
Migrations in Abusive Conditions and the Promotion of Equality
of Opportunity and Treatment of Migrant Workers (No. 143), the
Recommendation concerning Migration for Employment (No. 86),
the Recommendation concerning Migrant Workers (No. 151), the
Convention concerning Forced or Compulsory Labour (No. 29) and the
Convention concerning Abolition of Forced Labour (No. 105), Reaffirming
the importance of the principles contained in the Convention against
Discrimination in Education of the United Nations Educational, Scientific
and Cultural Organization,
Recalling the Convention against Torture and Other Cruel, Inhuman

or Degrading Treatment or Punishment, the Declaration of the Fourth
United Nations Congress on the Prevention of Crime and the Treatment
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of Offenders, the Code of Conduct for Law Enforcement Officials, and
the Slavery Conventions,
Recalling that one of the objectives of the International Labour

Organisation, as stated in its Constitution, is the protection of the
interests of workers when employed in countries other than their
own, and bearing in mind the expertise and experience of that organi-
zation in matters related to migrant workers and members of their
families,
Recognizing the importance of the work done in connection with

migrant workers and members of their families in various organs of the
United Nations, in particular in the Commission on Human Rights and
the Commission for Social Development, and in the Food and Agriculture
Organization of the United Nations, the United Nations Educational,
Scientific and Cultural Organization and the World Health Organization,
as well as in other international organizations,
Recognizing also the progress made by certain States on a regional or

bilateral basis towards the protection of the rights of migrant workers
and members of their families, as well as the importance and usefulness
of bilateral and multilateral agreements in this field,
Realizing the importance and extent of the migration phenomenon,

which involves millions of people and affects a large number of States in
the international community,
Aware of the impact of the flows of migrant workers on States and

people concerned, and desiring to establish norms which may contribute
to the harmonization of the attitudes of States through the acceptance
of basic principles concerning the treatment of migrant workers and
members of their families,
Considering the situation of vulnerability in which migrant workers

and members of their families frequently find themselves owing, among
other things, to their absence from their State of origin and to the
difficulties they may encounter arising from their presence in the State
of employment,
Convinced that the rights of migrant workers and members of their

families have not been sufficiently recognized everywhere and therefore
require appropriate international protection,
Taking into account the fact that migration is often the cause of

serious problems for the members of the families of migrant workers as
well as for the workers themselves, in particular because of the scattering
of the family,
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Bearing in mind that the human problems involved in migration are
even more serious in the case of irregular migration and convinced
therefore that appropriate action should be encouraged in order to
prevent and eliminate clandestine movements and trafficking in migrant
workers, while at the same time assuring the protection of their funda-
mental human rights,
Considering that workers who are non-documented or in an irregular

situation are frequently employed under less favourable conditions of
work than other workers and that certain employers find this an indu-
cement to seek such labour in order to reap the benefits of unfair
competition,
Considering also that recourse to the employment of migrant workers

who are in an irregular situation will be discouraged if the fundamental
human rights of all migrant workers are more widely recognized
and, moreover, that granting certain additional rights to migrant workers
and members of their families in a regular situation will encourage all
migrants and employers to respect and comply with the laws and pro-
cedures established by the States concerned,
Convinced, therefore, of the need to bring about the international

protection of the rights of all migrant workers and members of their
families, reaffirming and establishing basic norms in a comprehensive
convention which could be applied universally,
Have agreed as follows:

Part I: Scope and definitions

Article 1

1. The present Convention is applicable, except as otherwise provided
hereafter, to all migrant workers and members of their families with-
out distinction of any kind such as sex, race, colour, language, religion
or conviction, political or other opinion, national, ethnic or social
origin, nationality, age, economic position, property, marital status,
birth or other status.

2. The present Convention shall apply during the entire migration
process of migrant workers and members of their families, which
comprises preparation for migration, departure, transit and the
entire period of stay and remunerated activity in the State of employ-
ment as well as return to the State of origin or the State of habitual
residence.
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Article 2

For the purposes of the present Convention:

1. The term ‘migrant worker’ refers to a person who is to be engaged, is
engaged or has been engaged in a remunerated activity in a State of
which he or she is not a national.

2.
(a) The term ‘frontier worker’ refers to a migrant worker who retains

his or her habitual residence in a neighbouring State to which he
or she normally returns every day or at least once a week;

(b) The term ‘seasonal worker’ refers to a migrant worker whose
work by its character is dependent on seasonal conditions and
is performed only during part of the year;

(c) The term ‘seafarer’, which includes a fisherman, refers to a
migrant worker employed on board a vessel registered in a State
of which he or she is not a national;

(d) The term ‘worker on an offshore installation’ refers to a migrant
worker employed on an offshore installation that is under the
jurisdiction of a State of which he or she is not a national;

(e) The term ‘itinerant worker’ refers to a migrant worker who,
having his or her habitual residence in one State, has to travel to
another State or States for short periods, owing to the nature of
his or her occupation;

(f) The term ‘project-tied worker’ refers to a migrant worker
admitted to a State of employment for a defined period to work
solely on a specific project being carried out in that State by his
or her employer;

(g) The term ‘specified-employment worker’ refers to a migrant
worker:
(i) Who has been sent by his or her employer for a restricted

and defined period of time to a State of employment to
undertake a specific assignment or duty; or

(ii) Who engages for a restricted and defined period of time in
work that requires professional, commercial, technical or
other highly specialized skill; or

(iii) Who, upon the request of his or her employer in the State of
employment, engages for a restricted and defined period of
time in work whose nature is transitory or brief; and who is
required to depart from the State of employment either at
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the expiration of his or her authorized period of stay, or
earlier if he or she no longer undertakes that specific assign-
ment or duty or engages in that work;

(h) The term ‘self-employed worker’ refers to a migrant worker who
is engaged in a remunerated activity otherwise than under a
contract of employment and who earns his or her living through
this activity normally working alone or together with members
of his or her family, and to any other migrant worker recognized
as self-employed by applicable legislation of the State of employ-
ment or bilateral or multilateral agreements.

Article 3

The present Convention shall not apply to:

(a) Persons sent or employed by international organizations and agen-
cies or persons sent or employed by a State outside its territory
to perform official functions, whose admission and status are regu-
lated by general international law or by specific international agree-
ments or conventions;

(b) Persons sent or employed by a State or on its behalf outside its
territory who participate in development programmes and other
co-operation programmes, whose admission and status are regu-
lated by agreement with the State of employment and who, in
accordance with that agreement, are not considered migrant
workers;

(c) Persons taking up residence in a State different from their State of
origin as investors;

(d) Refugees and stateless persons, unless such application is provided
for in the relevant national legislation of, or international instru-
ments in force for, the State Party concerned;

(e) Students and trainees;
(f) Seafarers and workers on an offshore installation who have not been

admitted to take up residence and engage in a remunerated activity in
the State of employment.

Article 4

For the purposes of the present Convention the term ‘members of the
family’ refers to persons married to migrant workers or having with
them a relationship that, according to applicable law, produces effects
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equivalent to marriage, as well as their dependent children and other
dependent persons who are recognized as members of the family by
applicable legislation or applicable bilateral or multilateral agreements
between the States concerned.

Article 5

For the purposes of the present Convention, migrant workers and mem-
bers of their families:

(a) Are considered as documented or in a regular situation if they are
authorized to enter, to stay and to engage in a remunerated activity in
the State of employment pursuant to the law of that State and to
international agreements to which that State is a party;

(b) Are considered as non-documented or in an irregular situation if
they do not comply with the conditions provided for in subpara-
graph (a) of the present article.

Article 6

For the purposes of the present Convention:

(a) The term ‘State of origin’ means the State of which the person
concerned is a national;

(b) The term ‘State of employment’ means a State where the migrant
worker is to be engaged, is engaged or has been engaged in a
remunerated activity, as the case may be;

(c) The term ‘State of transit,’ means any State through which the
person concerned passes on any journey to the State of employment
or from the State of employment to the State of origin or the State
of habitual residence.

Part II: Non-discrimination with respect to rights

Article 7

States Parties undertake, in accordance with the international instru-
ments concerning human rights, to respect and to ensure to all migrant
workers and members of their families within their territory or subject to
their jurisdiction the rights provided for in the present Convention
without distinction of any kind such as to sex, race, colour, language,
religion or conviction, political or other opinion, national, ethnic or
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social origin, nationality, age, economic position, property, marital sta-
tus, birth or other status.

Part III: Human rights of all migrant workers
and members of their families

Article 8

1. Migrant workers and members of their families shall be free to leave
any State, including their State of origin. This right shall not be
subject to any restrictions except those that are provided by law, are
necessary to protect national security, public order (ordre public),
public health or morals or the rights and freedoms of others and are
consistent with the other rights recognized in the present part of the
Convention.

2. Migrant workers and members of their families shall have the right at
any time to enter and remain in their State of origin.

Article 9

The right to life of migrant workers and members of their families shall
be protected by law.

Article 10

No migrant worker or member of his or her family shall be subjected to
torture or to cruel, inhuman or degrading treatment or punishment.

Article 11

1. No migrant worker or member of his or her family shall be held in
slavery or servitude.

2. Nomigrant worker or member of his or her family shall be required to
perform forced or compulsory labour.

3. Paragraph 2 of the present article shall not be held to preclude, in
States where imprisonment with hard labour may be imposed as a
punishment for a crime, the performance of hard labour in pursuance
of a sentence to such punishment by a competent court.

4. For the purpose of the present article the term ‘forced or compulsory
labour’ shall not include:
(a) Any work or service not referred to in paragraph 3 of the present

article normally required of a person who is under detention in
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consequence of a lawful order of a court or of a person during
conditional release from such detention;

(b) Any service exacted in cases of emergency or calamity threatening
the life or well-being of the community;

(c) Any work or service that forms part of normal civil obligations so
far as it is imposed also on citizens of the State concerned.

Article 12

1. Migrant workers and members of their families shall have the right
to freedom of thought, conscience and religion. This right shall
include freedom to have or to adopt a religion or belief of their choice
and freedom either individually or in community with others and in
public or private to manifest their religion or belief in worship,
observance, practice and teaching.

2. Migrant workers and members of their families shall not be subject to
coercion that would impair their freedom to have or to adopt a
religion or belief of their choice.

3. Freedom to manifest one’s religion or belief may be subject only to
such limitations as are prescribed by law and are necessary to protect
public safety, order, health or morals or the fundamental rights and
freedoms of others.

4. States Parties to the present Convention undertake to have respect for
the liberty of parents, at least one of whom is a migrant worker, and,
when applicable, legal guardians to ensure the religious and moral
education of their children in conformity with their own convictions.

Article 13

1. Migrant workers and members of their families shall have the right to
hold opinions without interference.

2. Migrant workers and members of their families shall have the right to
freedom of expression; this right shall include freedom to seek, receive
and impart information and ideas of all kinds, regardless of frontiers,
either orally, in writing or in print, in the form of art or through any
other media of their choice.

3. The exercise of the right provided for in paragraph 2 of the present
article carries with it special duties and responsibilities. It may there-
fore be subject to certain restrictions, but these shall only be such as
are provided by law and are necessary:
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(a) For respect of the rights or reputation of others;
(b) For the protection of the national security of the States concerned

or of public order (ordre public) or of public health or morals;
(c) For the purpose of preventing any propaganda for war;
(d) For the purpose of preventing any advocacy of national, racial or

religious hatred that constitutes incitement to discrimination,
hostility or violence.

Article 14

No migrant worker or member of his or her family shall be subjected to
arbitrary or unlawful interference with his or her privacy, family, home,
correspondence or other communications, or to unlawful attacks on his
or her honour and reputation. Each migrant worker and member of his
or her family shall have the right to the protection of the law against such
interference or attacks.

Article 15

No migrant worker or member of his or her family shall be arbitrarily
deprived of property, whether owned individually or in association with
others. Where, under the legislation in force in the State of employment,
the assets of a migrant worker or a member of his or her family are
expropriated in whole or in part, the person concerned shall have the
right to fair and adequate compensation.

Article 16

1. Migrant workers and members of their families shall have the right to
liberty and security of person.

2. Migrant workers and members of their families shall be entitled to
effective protection by the State against violence, physical injury,
threats and intimidation, whether by public officials or by private
individuals, groups or institutions.

3. Any verification by law enforcement officials of the identity of
migrant workers or members of their families shall be carried out in
accordance with procedure established by law.

4. Migrant workers and members of their families shall not be subjected
individually or collectively to arbitrary arrest or detention; they
shall not be deprived of their liberty except on such grounds and
in accordance with such procedures as are established by law.
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5. Migrant workers and members of their families who are arrested
shall be informed at the time of arrest as far as possible in a language
they understand of the reasons for their arrest and they shall be
promptly informed in a language they understand of any charges
against them.

6. Migrant workers and members of their families who are arrested
or detained on a criminal charge shall be brought promptly before
a judge or other officer authorized by law to exercise judicial power
and shall be entitled to trial within a reasonable time or to release.
It shall not be the general rule that while awaiting trial they shall
be detained in custody, but release may be subject to guarantees
to appear for trial, at any other stage of the judicial proceedings
and, should the occasion arise, for the execution of the judgement.

7. When amigrant worker or a member of his or her family is arrested or
committed to prison or custody pending trial or is detained in any
other manner:
(a) The consular or diplomatic authorities of his or her State of

origin or of a State representing the interests of that State shall,
if he or she so requests, be informed without delay of his or her
arrest or detention and of the reasons therefor;

(b) The person concerned shall have the right to communicate with
the said authorities. Any communication by the person con-
cerned to the said authorities shall be forwarded without delay,
and he or she shall also have the right to receive communications
sent by the said authorities without delay;

(c) The person concerned shall be informed without delay of this
right and of rights deriving from relevant treaties, if any, applic-
able between the States concerned, to correspond and to meet
with representatives of the said authorities and to make arrange-
ments with them for his or her legal representation.

8. Migrant workers and members of their families who are deprived of
their liberty by arrest or detention shall be entitled to take proceedings
before a court, in order that that court may decide without delay
on the lawfulness of their detention and order their release if the
detention is not lawful. When they attend such proceedings, they
shall have the assistance, if necessary without cost to them, of an
interpreter, if they cannot understand or speak the language used.

9. Migrant workers and members of their families who have been vic-
tims of unlawful arrest or detention shall have an enforceable right to
compensation.
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Article 17

1. Migrant workers and members of their families who are deprived
of their liberty shall be treated with humanity and with respect for the
inherent dignity of the human person and for their cultural identity.

2. Accused migrant workers and members of their families shall, save in
exceptional circumstances, be separated from convicted persons and
shall be subject to separate treatment appropriate to their status as
unconvicted persons. Accused juvenile persons shall be separated
from adults and brought as speedily as possible for adjudication.

3. Anymigrant worker or member of his or her family who is detained in
a State of transit or in a State of employment for violation of provi-
sions relating to migration shall be held, in so far as practicable,
separately from convicted persons or persons detained pending trial.

4. During any period of imprisonment in pursuance of a sentence
imposed by a court of law, the essential aim of the treatment of a
migrant worker or a member of his or her family shall be his or her
reformation and social rehabilitation. Juvenile offenders shall be
separated from adults and be accorded treatment appropriate to
their age and legal status.

5. During detention or imprisonment, migrant workers and members of
their families shall enjoy the same rights as nationals to visits by
members of their families.

6. Whenever a migrant worker is deprived of his or her liberty, the
competent authorities of the State concerned shall pay attention to
the problems that may be posed for members of his or her family, in
particular for spouses and minor children.

7. Migrant workers and members of their families who are subjected to
any form of detention or imprisonment in accordance with the law in
force in the State of employment or in the State of transit shall enjoy
the same rights as nationals of those States who are in the same
situation.

8. If a migrant worker or a member of his or her family is detained for
the purpose of verifying any infraction of provisions related to migra-
tion, he or she shall not bear any costs arising therefrom.

Article 18

1. Migrant workers and members of their families shall have the right to
equality with nationals of the State concerned before the courts and
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tribunals. In the determination of any criminal charge against them
or of their rights and obligations in a suit of law, they shall be entitled
to a fair and public hearing by a competent, independent and impar-
tial tribunal established by law.

2. Migrant workers and members of their families who are charged with
a criminal offence shall have the right to be presumed innocent until
proven guilty according to law.

3. In the determination of any criminal charge against them, migrant
workers and members of their families shall be entitled to the follow-
ing minimum guarantees:
(a) To be informed promptly and in detail in a language they under-

stand of the nature and cause of the charge against them;
(b) To have adequate time and facilities for the preparation of their

defence and to communicate with counsel of their own choosing;
(c) To be tried without undue delay;
(d) To be tried in their presence and to defend themselves in

person or through legal assistance of their own choosing; to be
informed, if they do not have legal assistance, of this right; and to
have legal assistance assigned to them, in any case where the
interests of justice so require and without payment by them in
any such case if they do not have sufficient means to pay;

(e) To examine or have examined the witnesses against them and to
obtain the attendance and examination of witnesses on their
behalf under the same conditions as witnesses against them;

(f) To have the free assistance of an interpreter if they cannot under-
stand or speak the language used in court;

(g) Not to be compelled to testify against themselves or to confess
guilt.

4. In the case of juvenile persons, the procedure shall be such as will take
account of their age and the desirability of promoting their
rehabilitation.

5. Migrant workers and members of their families convicted of a crime
shall have the right to their conviction and sentence being reviewed by
a higher tribunal according to law.

6. When a migrant worker or a member of his or her family has, by a
final decision, been convicted of a criminal offence and when subse-
quently his or her conviction has been reversed or he or she has been
pardoned on the ground that a new or newly discovered fact shows
conclusively that there has been a miscarriage of justice, the person
who has suffered punishment as a result of such conviction shall be
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compensated according to law, unless it is proved that the non-
disclosure of the unknown fact in time is wholly or partly attributable
to that person.

7. No migrant worker or member of his or her family shall be liable to be
tried or punished again for an offence for which he or she has already
been finally convicted or acquitted in accordance with the law and
penal procedure of the State concerned.

Article 19

1. No migrant worker or member of his or her family shall be held
guilty of any criminal offence on account of any act or omission
that did not constitute a criminal offence under national or interna-
tional law at the time when the criminal offence was committed, nor
shall a heavier penalty be imposed than the one that was applicable
at the time when it was committed. If, subsequent to the commission
of the offence, provision is made by law for the imposition of a
lighter penalty, he or she shall benefit thereby.

2. Humanitarian considerations related to the status of a migrant worker,
in particular with respect to his or her right of residence or work, should
be taken into account in imposing a sentence for a criminal offence
committed by a migrant worker or a member of his or her family.

Article 20

1. No migrant worker or member of his or her family shall be imprisoned
merely on the ground of failure to fulfil a contractual obligation.

2. Nomigrant worker or member of his or her family shall be deprived of
his or her authorization of residence or work permit or expelled
merely on the ground of failure to fulfil an obligation arising out of
a work contract unless fulfilment of that obligation constitutes a
condition for such authorization or permit.

Article 21

It shall be unlawful for anyone, other than a public official duly authorized
by law, to confiscate, destroy or attempt to destroy identity documents,
documents authorizing entry to or stay, residence or establishment in the
national territory or work permits. No authorized confiscation of such
documents shall take place without delivery of a detailed receipt. In no
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case shall it be permitted to destroy the passport or equivalent document of
a migrant worker or a member of his or her family.

Article 22

1. Migrant workers and members of their families shall not be subject to
measures of collective expulsion. Each case of expulsion shall be
examined and decided individually.

2. Migrant workers and members of their families may be expelled from
the territory of a State Party only in pursuance of a decision taken by
the competent authority in accordance with law.

3. The decision shall be communicated to them in a language they
understand. Upon their request where not otherwise mandatory, the
decision shall be communicated to them in writing and, save in
exceptional circumstances on account of national security, the rea-
sons for the decision likewise stated. The persons concerned shall be
informed of these rights before or at the latest at the time the decision
is rendered.

4. Except where a final decision is pronounced by a judicial authority,
the person concerned shall have the right to submit the reason
he or she should not be expelled and to have his or her case reviewed
by the competent authority, unless compelling reasons of national
security require otherwise. Pending such review, the person con-
cerned shall have the right to seek a stay of the decision of expulsion.

5. If a decision of expulsion that has already been executed is subse-
quently annulled, the person concerned shall have the right to seek
compensation according to law and the earlier decision shall not be
used to prevent him or her from re-entering the State concerned.

6. In case of expulsion, the person concerned shall have a reasonable
opportunity before or after departure to settle any claims for wages
and other entitlements due to him or her and any pending liabilities.

7. Without prejudice to the execution of a decision of expulsion, a
migrant worker or a member of his or her family who is subject to
such a decision may seek entry into a State other than his or her State
of origin.

8. In case of expulsion of a migrant worker or a member of his or her
family the costs of expulsion shall not be borne by him or her. The
person concerned may be required to pay his or her own travel costs.

9. Expulsion from the State of employment shall not in itself prejudice
any rights of a migrant worker or a member of his or her family
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acquired in accordance with the law of that State, including the right
to receive wages and other entitlements due to him or her.

Article 23

Migrant workers and members of their families shall have the right to
have recourse to the protection and assistance of the consular or diplo-
matic authorities of their State of origin or of a State representing the
interests of that State whenever the rights recognized in the present
Convention are impaired. In particular, in case of expulsion, the person
concerned shall be informed of this right without delay and the autho-
rities of the expelling State shall facilitate the exercise of such right.

Article 24

Every migrant worker and every member of his or her family shall have
the right to recognition everywhere as a person before the law.

Article 25

1. Migrant workers shall enjoy treatment not less favourable than that
which applies to nationals of the State of employment in respect of
remuneration and:
(a) Other conditions of work, that is to say, overtime, hours of work,

weekly rest, holidays with pay, safety, health, termination of the
employment relationship and any other conditions of work which,
according to national law and practice, are covered by these terms;

(b) Other terms of employment, that is to say, minimum age of
employment, restriction on home work and any other matters
which, according to national law and practice, are considered a
term of employment.

2. It shall not be lawful to derogate in private contracts of employment
from the principle of equality of treatment referred to in paragraph 1
of the present article.

3. States Parties shall take all appropriate measures to ensure that
migrant workers are not deprived of any rights derived from this
principle by reason of any irregularity in their stay or employment.
In particular, employers shall not be relieved of any legal or contrac-
tual obligations, nor shall their obligations be limited in any manner
by reason of such irregularity.
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Article 26

1. States Parties recognize the right of migrant workers and members of
their families:
(a) To take part in meetings and activities of trade unions and of

any other associations established in accordance with law, with
a view to protecting their economic, social, cultural and other
interests, subject only to the rules of the organization concerned;

(b) To join freely any trade union and any such association as afore-
said, subject only to the rules of the organization concerned;

(c) To seek the aid and assistance of any trade union and of any such
association as aforesaid.

2. No restrictions may be placed on the exercise of these rights other
than those that are prescribed by law and which are necessary in a
democratic society in the interests of national security, public
order (ordre public) or the protection of the rights and freedoms of
others.

Article 27

1. With respect to social security, migrant workers and members of their
families shall enjoy in the State of employment the same treatment
granted to nationals in so far as they fulfil the requirements provided
for by the applicable legislation of that State and the applicable
bilateral and multilateral treaties. The competent authorities of the
State of origin and the State of employment can at any time establish
the necessary arrangements to determine the modalities of applica-
tion of this norm.

2. Where the applicable legislation does not allow migrant workers
and members of their families a benefit, the States concerned shall
examine the possibility of reimbursing interested persons the
amount of contributions made by them with respect to that benefit
on the basis of the treatment granted to nationals who are in similar
circumstances.

Article 28

Migrant workers and members of their families shall have the right to
receive any medical care that is urgently required for the preservation
of their life or the avoidance of irreparable harm to their health on the
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basis of equality of treatment with nationals of the State concerned. Such
emergency medical care shall not be refused them by reason of any
irregularity with regard to stay or employment.

Article 29

Each child of a migrant worker shall have the right to a name, to
registration of birth and to a nationality.

Article 30

Each child of a migrant worker shall have the basic right of access to
education on the basis of equality of treatment with nationals of the
State concerned. Access to public pre-school educational institutions
or schools shall not be refused or limited by reason of the irregular
situation with respect to stay or employment of either parent or by
reason of the irregularity of the child’s stay in the State of employment.

Article 31

1. States Parties shall ensure respect for the cultural identity of migrant
workers and members of their families and shall not prevent them
from maintaining their cultural links with their State of origin.

2. States Parties may take appropriate measures to assist and encourage
efforts in this respect.

Article 32

Upon the termination of their stay in the State of employment, migrant
workers and members of their families shall have the right to transfer
their earnings and savings and, in accordance with the applicable legisla-
tion of the States concerned, their personal effects and belongings.

Article 33

1. Migrant workers and members of their families shall have the right to
be informed by the State of origin, the State of employment or the
State of transit as the case may be concerning:
(a) Their rights arising out of the present Convention;
(b) The conditions of their admission, their rights and obligations

under the law and practice of the State concerned and such other
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matters as will enable them to comply with administrative or
other formalities in that State.

2. States Parties shall take all measures they deem appropriate to dis-
seminate the said information or to ensure that it is provided by
employers, trade unions or other appropriate bodies or institutions.
As appropriate, they shall co-operate with other States concerned.

3. Such adequate information shall be provided upon request to migrant
workers and members of their families, free of charge, and, as far as
possible, in a language they are able to understand.

Article 34

Nothing in the present part of the Convention shall have the effect of
relieving migrant workers and the members of their families from either
the obligation to comply with the laws and regulations of any State of
transit and the State of employment or the obligation to respect the
cultural identity of the inhabitants of such States.

Article 35

Nothing in the present part of the Convention shall be interpreted as
implying the regularization of the situation of migrant workers or members
of their families who are non-documented or in an irregular situation or
any right to such regularization of their situation, nor shall it prejudice the
measures intended to ensure sound and equitable conditions for interna-
tional migration as provided in part VI of the present Convention.

Part IV: Other rights of migrant workers and members of their
families who are documented or in a regular situation

Article 36

Migrant workers and members of their families who are documented
or in a regular situation in the State of employment shall enjoy the rights
set forth in the present part of the Convention in addition to those set
forth in part III.

Article 37

Before their departure, or at the latest at the time of their admission to the
State of employment, migrant workers and members of their families
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shall have the right to be fully informed by the State of origin or the State
of employment, as appropriate, of all conditions applicable to their
admission and particularly those concerning their stay and the remun-
erated activities in which they may engage as well as of the requirements
they must satisfy in the State of employment and the authority to which
they must address themselves for any modification of those conditions.

Article 38

1. States of employment shall make every effort to authorize migrant
workers and members of their families to be temporarily absent
without effect upon their authorization to stay or to work, as the
case may be. In doing so, States of employment shall take into account
the special needs and obligations of migrant workers and members of
their families, in particular in their States of origin.

2. Migrant workers and members of their families shall have the right to
be fully informed of the terms on which such temporary absences are
authorized.

Article 39

1. Migrant workers and members of their families shall have the right to
liberty of movement in the territory of the State of employment and
freedom to choose their residence there.

2. The rights mentioned in paragraph 1 of the present article shall not be
subject to any restrictions except those that are provided by law,
are necessary to protect national security, public order (ordre public),
public health or morals, or the rights and freedoms of others and are
consistent with the other rights recognized in the present Convention.

Article 40

1. Migrant workers and members of their families shall have the right to
form associations and trade unions in the State of employment for the
promotion and protection of their economic, social, cultural and
other interests.

2. No restrictions may be placed on the exercise of this right other than
those that are prescribed by law and are necessary in a democratic
society in the interests of national security, public order (ordre public)
or the protection of the rights and freedoms of others.
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Article 41

1. Migrant workers and members of their families shall have the right
to participate in public affairs of their State of origin and to vote and
to be elected at elections of that State, in accordance with its
legislation.

2. The States concerned shall, as appropriate and in accordance with
their legislation, facilitate the exercise of these rights.

Article 42

1. States Parties shall consider the establishment of procedures or insti-
tutions through which account may be taken, both in States of origin
and in States of employment, of special needs, aspirations and obliga-
tions of migrant workers and members of their families and shall
envisage, as appropriate, the possibility for migrant workers and
members of their families to have their freely chosen representatives
in those institutions.

2. States of employment shall facilitate, in accordance with their
national legislation, the consultation or participation of migrant
workers and members of their families in decisions concerning the
life and administration of local communities.

3. Migrant workers may enjoy political rights in the State of employ-
ment if that State, in the exercise of its sovereignty, grants them
such rights.

Article 43

1. Migrant workers shall enjoy equality of treatment with nationals of
the State of employment in relation to:
(a) Access to educational institutions and services subject to the

admission requirements and other regulations of the institutions
and services concerned;

(b) Access to vocational guidance and placement services;
(c) Access to vocational training and retraining facilities and

institutions;
(d) Access to housing, including social housing schemes, and protec-

tion against exploitation in respect of rents;
(e) Access to social and health services, provided that the require-

ments for participation in the respective schemes are met;
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(f) Access to co-operatives and self-managed enterprises, which shall
not imply a change of their migration status and shall be subject to
the rules and regulations of the bodies concerned;

(g) Access to and participation in cultural life.
2. States Parties shall promote conditions to ensure effective equality

of treatment to enable migrant workers to enjoy the rights mentioned
in paragraph 1 of the present article whenever the terms of their stay,
as authorized by the State of employment, meet the appropriate
requirements.

3. States of employment shall not prevent an employer of migrant
workers from establishing housing or social or cultural facilities for
them. Subject to article 70 of the present Convention, a State of
employment may make the establishment of such facilities subject
to the requirements generally applied in that State concerning their
installation.

Article 44

1. States Parties, recognizing that the family is the natural and funda-
mental group unit of society and is entitled to protection by society
and the State, shall take appropriate measures to ensure the protection
of the unity of the families of migrant workers.

2. States Parties shall take measures that they deem appropriate and that
fall within their competence to facilitate the reunification of migrant
workers with their spouses or persons who have with the migrant
worker a relationship that, according to applicable law, produces
effects equivalent to marriage, as well as with their minor dependent
unmarried children.

3. States of employment, on humanitarian grounds, shall favourably
consider granting equal treatment, as set forth in paragraph 2 of the
present article, to other family members of migrant workers.

Article 45

1. Members of the families of migrant workers shall, in the State of
employment, enjoy equality of treatment with nationals of that State
in relation to:
(a) Access to educational institutions and services, subject to the

admission requirements and other regulations of the institutions
and services concerned;
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(b) Access to vocational guidance and training institutions and ser-
vices, provided that requirements for participation are met;

(c) Access to social and health services, provided that requirements
for participation in the respective schemes are met;

(d) Access to and participation in cultural life.
2. States of employment shall pursue a policy, where appropriate in

collaboration with the States of origin, aimed at facilitating the inte-
gration of children of migrant workers in the local school system,
particularly in respect of teaching them the local language.

3. States of employment shall endeavour to facilitate for the children of
migrant workers the teaching of their mother tongue and culture and,
in this regard, States of origin shall collaborate whenever appropriate.

4. States of employment may provide special schemes of education in
the mother tongue of children of migrant workers, if necessary in
collaboration with the States of origin.

Article 46

Migrant workers and members of their families shall, subject to the applic-
able legislation of the States concerned, as well as relevant international
agreements and the obligations of the States concerned arising out of
their participation in customs unions, enjoy exemption from import and
export duties and taxes in respect of their personal and household effects
as well as the equipment necessary to engage in the remunerated activity
for which they were admitted to the State of employment:

(a) Upon departure from the State of origin or State of habitual residence;
(b) Upon initial admission to the State of employment;
(c) Upon final departure from the State of employment;
(d) Upon final return to the State of origin or State of habitual residence.

Article 47

1. Migrant workers shall have the right to transfer their earnings and
savings, in particular those funds necessary for the support of their
families, from the State of employment to their State of origin or any
other State. Such transfers shall be made in conformity with proce-
dures established by applicable legislation of the State concerned and
in conformity with applicable international agreements.

2. States concerned shall take appropriate measures to facilitate such
transfers.
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Article 48

1. Without prejudice to applicable double taxation agreements, migrant
workers and members of their families shall, in the matter of earnings
in the State of employment:
(a) Not be liable to taxes, duties or charges of any description higher

or more onerous than those imposed on nationals in similar
circumstances;

(b) Be entitled to deductions or exemptions from taxes of any
description and to any tax allowances applicable to nationals in
similar circumstances, including tax allowances for dependent
members of their families.

2. States Parties shall endeavour to adopt appropriate measures to avoid
double taxation of the earnings and savings of migrant workers and
members of their families.

Article 49

1. Where separate authorizations to reside and to engage in employment
are required by national legislation, the States of employment shall
issue to migrant workers authorization of residence for at least the
same period of time as their authorization to engage in remunerated
activity.

2. Migrant workers who in the State of employment are allowed freely to
choose their remunerated activity shall neither be regarded as in an
irregular situation nor shall they lose their authorization of residence
by the mere fact of the termination of their remunerated activity prior
to the expiration of their work permits or similar authorizations.

3. In order to allow migrant workers referred to in paragraph 2 of the
present article sufficient time to find alternative remunerated activ-
ities, the authorization of residence shall not be withdrawn at least for
a period corresponding to that during which they may be entitled to
unemployment benefits.

Article 50

1. In the case of death of a migrant worker or dissolution of marriage,
the State of employment shall favourably consider granting family
members of that migrant worker residing in that State on the basis
of family reunion an authorization to stay; the State of employment
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shall take into account the length of time they have already resided
in that State.

2. Members of the family to whom such authorization is not granted
shall be allowed before departure a reasonable period of time in order
to enable them to settle their affairs in the State of employment.

3. The provisions of paragraphs 1 and 2 of the present article may not be
interpreted as adversely affecting any right to stay and work otherwise
granted to such family members by the legislation of the State of
employment or by bilateral and multilateral treaties applicable to
that State.

Article 51

Migrant workers who in the State of employment are not permitted freely
to choose their remunerated activity shall neither be regarded as in an
irregular situation nor shall they lose their authorization of residence by
the mere fact of the termination of their remunerated activity prior to
the expiration of their work permit, except where the authorization of
residence is expressly dependent upon the specific remunerated activity
for which they were admitted. Such migrant workers shall have the right
to seek alternative employment, participation in public work schemes
and retraining during the remaining period of their authorization to
work, subject to such conditions and limitations as are specified in the
authorization to work.

Article 52

1. Migrant workers in the State of employment shall have the right freely
to choose their remunerated activity, subject to the following restric-
tions or conditions.

2. For any migrant worker a State of employment may:
(a) Restrict access to limited categories of employment, functions,

services or activities where this is necessary in the interests of this
State and provided for by national legislation;

(b) Restrict free choice of remunerated activity in accordance with its
legislation concerning recognition of occupational qualifications
acquired outside its territory. However, States Parties concerned
shall endeavour to provide for recognition of such qualifications.

3. For migrant workers whose permission to work is limited in time, a
State of employment may also:
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(a) Make the right freely to choose their remunerated activities sub-
ject to the condition that the migrant worker has resided lawfully
in its territory for the purpose of remunerated activity for a period
of time prescribed in its national legislation that should not
exceed two years;

(b) Limit access by a migrant worker to remunerated activities in
pursuance of a policy of granting priority to its nationals or to
persons who are assimilated to them for these purposes by virtue
of legislation or bilateral or multilateral agreements. Any such
limitation shall cease to apply to a migrant worker who has
resided lawfully in its territory for the purpose of remunerated
activity for a period of time prescribed in its national legislation
that should not exceed five years.

4. States of employment shall prescribe the conditions under which a
migrant worker who has been admitted to take up employment may
be authorized to engage in work on his or her own account. Account
shall be taken of the period during which the worker has already been
lawfully in the State of employment.

Article 53

1. Members of a migrant worker’s family who have themselves an
authorization of residence or admission that is without limit of time
or is automatically renewable shall be permitted freely to choose their
remunerated activity under the same conditions as are applicable to
the said migrant worker in accordance with article 52 of the present
Convention.

2. With respect to members of a migrant worker’s family who are not
permitted freely to choose their remunerated activity, States Parties
shall consider favourably granting them priority in obtaining permis-
sion to engage in a remunerated activity over other workers who seek
admission to the State of employment, subject to applicable bilateral
and multilateral agreements.

Article 54

1. Without prejudice to the terms of their authorization of residence or
their permission to work and the rights provided for in articles 25 and
27 of the present Convention, migrant workers shall enjoy equality of
treatment with nationals of the State of employment in respect of:
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(a) Protection against dismissal;
(b) Unemployment benefits;
(c) Access to public work schemes intended to combat unemployment;
(d) Access to alternative employment in the event of loss of work or

termination of other remunerated activity, subject to article 52 of
the present Convention.

2. If a migrant worker claims that the terms of his or her work contract
have been violated by his or her employer, he or she shall have the
right to address his or her case to the competent authorities of the
State of employment, on terms provided for in article 18, paragraph 1,
of the present Convention.

Article 55

Migrant workers who have been granted permission to engage in a
remunerated activity, subject to the conditions attached to such permis-
sion, shall be entitled to equality of treatment with nationals of the State
of employment in the exercise of that remunerated activity.

Article 56

1. Migrant workers and members of their families referred to in the
present part of the Convention may not be expelled from a State of
employment, except for reasons defined in the national legisla-
tion of that State, and subject to the safeguards established in
part III.

2. Expulsion shall not be resorted to for the purpose of depriving a
migrant worker or a member of his or her family of the rights arising
out of the authorization of residence and the work permit.

3. In considering whether to expel a migrant worker or a member of his
or her family, account should be taken of humanitarian considera-
tions and of the length of time that the person concerned has already
resided in the State of employment.

Part V: Provisions applicable to particular categories of
migrant workers and members of their families

Article 57

The particular categories of migrant workers andmembers of their families
specified in the present part of the Convention who are documented or in a
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regular situation shall enjoy the rights set forth in part III and, except as
modified below, the rights set forth in part IV.

Article 58

1. Frontier workers, as defined in article 2, paragraph 2 (a), of the
present Convention, shall be entitled to the rights provided for in
part IV that can be applied to them by reason of their presence
and work in the territory of the State of employment, taking
into account that they do not have their habitual residence in that
State.

2. States of employment shall consider favourably granting frontier
workers the right freely to choose their remunerated activity after a
specified period of time. The granting of that right shall not affect
their status as frontier workers.

Article 59

1. Seasonal workers, as defined in article 2, paragraph 2 (b), of the
present Convention, shall be entitled to the rights provided for in
part IV that can be applied to them by reason of their presence
and work in the territory of the State of employment and that are
compatible with their status in that State as seasonal workers, taking
into account the fact that they are present in that State for only part
of the year.

2. The State of employment shall, subject to paragraph 1 of the present
article, consider granting seasonal workers who have been employed
in its territory for a significant period of time the possibility of
taking up other remunerated activities and giving them priority
over other workers who seek admission to that State, subject to
applicable bilateral and multilateral agreements.

Article 60

Itinerant workers, as defined in article 2, paragraph 2 (A), of the
present Convention, shall be entitled to the rights provided for in
part IV that can be granted to them by reason of their presence and
work in the territory of the State of employment and that are compa-
tible with their status as itinerant workers in that State.
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Article 61

1. Project-tied workers, as defined in article 2, paragraph 2 (of the present
Convention, and members of their families shall be entitled to the
rights provided for in part IV except the provisions of article 43, para-
graphs 1 (b) and (c), article 43, paragraph 1 (d), as it pertains to social
housing schemes, article 45, paragraph 1 (b), and articles 52 to 55.

2. If a project-tied worker claims that the terms of his or her work
contract have been violated by his or her employer, he or she shall
have the right to address his or her case to the competent authorities
of the State which has jurisdiction over that employer, on terms
provided for in article 18, paragraph 1, of the present Convention.

3. Subject to bilateral or multilateral agreements in force for them, the
States Parties concerned shall endeavour to enable project-tied work-
ers to remain adequately protected by the social security systems
of their States of origin or habitual residence during their engagement
in the project. States Parties concerned shall take appropriate mea-
sures with the aim of avoiding any denial of rights or duplication of
payments in this respect.

4. Without prejudice to the provisions of article 47 of the present
Convention and to relevant bilateral or multilateral agreements,
States Parties concerned shall permit payment of the earnings of
project-tied workers in their State of origin or habitual residence.

Article 62

1. Specified-employment workers as defined in article 2, paragraph 2 (g),
of the present Convention, shall be entitled to the rights provided for
in part IV, except the provisions of article 43, paragraphs 1 (b) and (c),
article 43, paragraph 1 (d), as it pertains to social housing schemes,
article 52, and article 54, paragraph 1 (d).

2. Members of the families of specified-employment workers shall be
entitled to the rights relating to family members of migrant workers
provided for in part IV of the present Convention, except the provi-
sions of article 53.

Article 63

1. Self-employed workers, as defined in article 2, paragraph 2 (h), of the
present Convention, shall be entitled to the rights provided for in part
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IV with the exception of those rights which are exclusively applicable
to workers having a contract of employment.

2. Without prejudice to articles 52 and 79 of the present Convention, the
termination of the economic activity of the self-employed workers
shall not in itself imply the withdrawal of the authorization for them
or for the members of their families to stay or to engage in a remun-
erated activity in the State of employment except where the author-
ization of residence is expressly dependent upon the specific
remunerated activity for which they were admitted.

Part VI: Promotion of sound, equitable, humane and lawful
conditions in connection with international migration of workers

and members of their families

Article 64

1. Without prejudice to article 79 of the present Convention, the States
Parties concerned shall as appropriate consult and co-operate with a
view to promoting sound, equitable and humane conditions in con-
nection with international migration of workers and members of their
families.

2. In this respect, due regard shall be paid not only to labour needs and
resources, but also to the social, economic, cultural and other needs of
migrant workers and members of their families involved, as well as to
the consequences of such migration for the communities concerned.

Article 65

1. States Parties shall maintain appropriate services to deal with ques-
tions concerning international migration of workers and members of
their families. Their functions shall include, inter alia:
(a) The formulation and implementation of policies regarding such

migration;
(b) An exchange of information, consultation and co-operation with

the competent authorities of other States Parties involved in such
migration;

(c) The provision of appropriate information, particularly to
employers, workers and their organizations on policies, laws
and regulations relating to migration and employment, on agree-
ments concluded with other States concerning migration and on
other relevant matters;
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(d) The provision of information and appropriate assistance to
migrant workers and members of their families regarding requi-
site authorizations and formalities and arrangements for depar-
ture, travel, arrival, stay, remunerated activities, exit and return,
as well as on conditions of work and life in the State of employ-
ment and on customs, currency, tax and other relevant laws and
regulations.

2. States Parties shall facilitate as appropriate the provision of adequate
consular and other services that are necessary to meet the social,
cultural and other needs of migrant workers and members of their
families.

Article 66

1. Subject to paragraph 2 of the present article, the right to undertake
operations with a view to the recruitment of workers for employment
in another State shall be restricted to:
(a) Public services or bodies of the State in which such operations

take place;
(b) Public services or bodies of the State of employment on the basis

of agreement between the States concerned;
(c) A body established by virtue of a bilateral or multilateral agreement.

2. Subject to any authorization, approval and supervision by the public
authorities of the States Parties concerned as may be established
pursuant to the legislation and practice of those States, agencies,
prospective employers or persons acting on their behalf may also be
permitted to undertake the said operations.

Article 67

1. States Parties concerned shall co-operate as appropriate in the adop-
tion of measures regarding the orderly return of migrant workers
and members of their families to the State of origin when they
decide to return or their authorization of residence or employment
expires or when they are in the State of employment in an irregular
situation.

2. Concerning migrant workers and members of their families in a
regular situation, States Parties concerned shall co-operate as appro-
priate, on terms agreed upon by those States, with a view to promot-
ing adequate economic conditions for their resettlement and to
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facilitating their durable social and cultural reintegration in the State
of origin.

Article 68

1. States Parties, including States of transit, shall collaborate with a view
to preventing and eliminating illegal or clandestine movements and
employment of migrant workers in an irregular situation. The mea-
sures to be taken to this end within the jurisdiction of each State
concerned shall include:
(a) Appropriate measures against the dissemination of misleading

information relating to emigration and immigration;
(b) Measures to detect and eradicate illegal or clandestine move-

ments of migrant workers and members of their families and to
impose effective sanctions on persons, groups or entities which
organize, operate or assist in organizing or operating such
movements;

(c) Measures to impose effective sanctions on persons, groups or
entities which use violence, threats or intimidation against
migrant workers or members of their families in an irregular
situation.

2. States of employment shall take all adequate and effective measures to
eliminate employment in their territory of migrant workers in an
irregular situation, including, whenever appropriate, sanctions on
employers of such workers. The rights of migrant workers vis-à-vis
their employer arising from employment shall not be impaired by
these measures.

Article 69

1. States Parties shall, when there are migrant workers and members
of their families within their territory in an irregular situation,
take appropriate measures to ensure that such a situation does not
persist.

2. Whenever States Parties concerned consider the possibility of regu-
larizing the situation of such persons in accordance with applicable
national legislation and bilateral or multilateral agreements, appro-
priate account shall be taken of the circumstances of their entry, the
duration of their stay in the States of employment and other relevant
considerations, in particular those relating to their family situation.
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Article 70

States Parties shall take measures not less favourable than those applied
to nationals to ensure that working and living conditions of migrant
workers and members of their families in a regular situation are in
keeping with the standards of fitness, safety, health and principles of
human dignity.

Article 71

1. States Parties shall facilitate, whenever necessary, the repatriation to
the State of origin of the bodies of deceased migrant workers or
members of their families.

2. As regards compensation matters relating to the death of a migrant
worker or a member of his or her family, States Parties shall, as
appropriate, provide assistance to the persons concerned with a
view to the prompt settlement of such matters. Settlement of these
matters shall be carried out on the basis of applicable national law in
accordance with the provisions of the present Convention and any
relevant bilateral or multilateral agreements.

Part VII: Application of the Convention

Article 72

1.
(a) For the purpose of reviewing the application of the present

Convention, there shall be established a Committee on the
Protection of the Rights of All Migrant Workers and Members
of Their Families (hereinafter referred to as ‘the Committee’);

(b) The Committee shall consist, at the time of entry into force of
the present Convention, of ten and, after the entry into force of
the Convention for the forty-first State Party, of fourteen experts
of high moral standing, impartiality and recognized competence
in the field covered by the Convention.

2.
(a) Members of the Committee shall be elected by secret ballot by the

States Parties from a list of persons nominated by the States
Parties, due consideration being given to equitable geographi-
cal distribution, including both States of origin and States of
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employment, and to the representation of the principal legal
systems. Each State Party may nominate one person from
among its own nationals;

(b) Members shall be elected and shall serve in their personal
capacity.

3. The initial election shall be held no later than six months after the date
of the entry into force of the present Convention and subsequent
elections every second year. At least four months before the date of
each election, the Secretary-General of the United Nations shall
address a letter to all States Parties inviting them to submit their
nominations within two months. The Secretary-General shall prepare
a list in alphabetical order of all persons thus nominated, indicating
the States Parties that have nominated them, and shall submit it to the
States Parties not later than one month before the date of the corre-
sponding election, together with the curricula vitae of the persons
thus nominated.

4. Elections of members of the Committee shall be held at a meeting of
States Parties convened by the Secretary-General at United Nations
Headquarters. At that meeting, for which two thirds of the States
Parties shall constitute a quorum, the persons elected to the
Committee shall be those nominees who obtain the largest number
of votes and an absolute majority of the votes of the States Parties
present and voting.

5.
(a) The members of the Committee shall serve for a term of four

years. However, the terms of five of the members elected in the
first election shall expire at the end of two years; immediately after
the first election, the names of these five members shall be chosen
by lot by the Chairman of the meeting of States Parties;

(b) The election of the four additional members of the Committee
shall be held in accordance with the provisions of paragraphs 2, 3
and 4 of the present article, following the entry into force of
the Convention for the forty-first State Party. The term of two
of the additional members elected on this occasion shall expire
at the end of two years; the names of these members shall be
chosen by lot by the Chairman of the meeting of States Parties;

(c) The members of the Committee shall be eligible for re-election if
renominated.

6. If a member of the Committee dies or resigns or declares that for any
other cause he or she can no longer perform the duties of the Committee,
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the State Party that nominated the expert shall appoint another expert
from among its own nationals for the remaining part of the term. The
new appointment is subject to the approval of the Committee.

7. The Secretary-General of the United Nations shall provide the neces-
sary staff and facilities for the effective performance of the functions
of the Committee.

8. The members of the Committee shall receive emoluments from
United Nations resources on such terms and conditions as the
General Assembly may decide.

9. The members of the Committee shall be entitled to the facilities,
privileges and immunities of experts on mission for the United
Nations as laid down in the relevant sections of the Convention on
the Privileges and Immunities of the United Nations.

Article 73

1. States Parties undertake to submit to the Secretary-General of the
United Nations for consideration by the Committee a report on the
legislative, judicial, administrative and other measures they have
taken to give effect to the provisions of the present Convention:
(a) Within one year after the entry into force of the Convention for

the State Party concerned;
(b) Thereafter every five years andwhenever the Committee so requests.

2. Reports prepared under the present article shall also indicate factors
and difficulties, if any, affecting the implementation of the
Convention and shall include information on the characteristics of
migration flows in which the State Party concerned is involved.

3. The Committee shall decide any further guidelines applicable to the
content of the reports.

4. States Parties shall make their reports widely available to the public in
their own countries.

Article 74

1. The Committee shall examine the reports submitted by each State
Party and shall transmit such comments as it may consider appro-
priate to the State Party concerned. This State Party may submit to the
Committee observations on any comment made by the Committee in
accordance with the present article. The Committee may request
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supplementary information from States Parties when considering
these reports.

2. The Secretary-General of the United Nations shall, in due time before
the opening of each regular session of the Committee, transmit to
the Director-General of the International Labour Office copies of the
reports submitted by States Parties concerned and information rele-
vant to the consideration of these reports, in order to enable the Office
to assist the Committee with the expertise the Office may provide
regarding those matters dealt with by the present Convention that
fall within the sphere of competence of the International Labour
Organisation. The Committee shall consider in its deliberations
such comments and materials as the Office may provide.

3. The Secretary-General of the United Nations may also, after consul-
tation with the Committee, transmit to other specialized agencies as
well as to intergovernmental organizations, copies of such parts of
these reports as may fall within their competence.

4. The Committee may invite the specialized agencies and organs of the
United Nations, as well as intergovernmental organizations and other
concerned bodies to submit, for consideration by the Committee,
written information on such matters dealt with in the present
Convention as fall within the scope of their activities.

5. The International Labour Office shall be invited by the Committee to
appoint representatives to participate, in a consultative capacity, in
the meetings of the Committee.

6. The Committee may invite representatives of other specialized
agencies and organs of the United Nations, as well as of intergo-
vernmental organizations, to be present and to be heard in its
meetings whenever matters falling within their field of competence
are considered.

7. The Committee shall present an annual report to the General
Assembly of the United Nations on the implementation of the present
Convention, containing its own considerations and recommenda-
tions, based, in particular, on the examination of the reports and
any observations presented by States Parties.

8. The Secretary-General of the United Nations shall transmit the annual
reports of the Committee to the States Parties to the present Convention,
the Economic and Social Council, the Commission on Human Rights of
the United Nations, the Director-General of the International Labour
Office and other relevant organizations.
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Article 75

1. The Committee shall adopt its own rules of procedure.
2. The Committee shall elect its officers for a term of two years.
3. The Committee shall normally meet annually.
4. The meetings of the Committee shall normally be held at United

Nations Headquarters.

Article 76

1. A State Party to the present Convention may at any time declare
under this article that it recognizes the competence of the Committee
to receive and consider communications to the effect that a State
Party claims that another State Party is not fulfilling its obligations
under the present Convention. Communications under this article
may be received and considered only if submitted by a State Party
that has made a declaration recognizing in regard to itself the compe-
tence of the Committee. No communication shall be received by
the Committee if it concerns a State Party which has not made such
a declaration. Communications received under this article shall be
dealt with in accordance with the following procedure:
(a) If a State Party to the present Convention considers that another

State Party is not fulfilling its obligations under the present
Convention, it may, by written communication, bring the matter
to the attention of that State Party. The State Party may also
inform the Committee of the matter. Within three months after
the receipt of the communication the receiving State shall afford
the State that sent the communication an explanation, or any
other statement in writing clarifying the matter which should
include, to the extent possible and pertinent, reference to domes-
tic procedures and remedies taken, pending or available in the
matter;

(b) If the matter is not adjusted to the satisfaction of both States
Parties concerned within six months after the receipt by the
receiving State of the initial communication, either State shall
have the right to refer the matter to the Committee, by notice
given to the Committee and to the other State;

(c) The Committee shall deal with a matter referred to it only after it
has ascertained that all available domestic remedies have been
invoked and exhausted in the matter, in conformity with the
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generally recognized principles of international law. This shall
not be the rule where, in the view of the Committee, the applica-
tion of the remedies is unreasonably prolonged;

(d) Subject to the provisions of subparagraph (c) of the present
paragraph, the Committee shall make available its good offices
to the States Parties concerned with a view to a friendly solution
of the matter on the basis of the respect for the obligations set
forth in the present Convention;

(e) The Committee shall hold closed meetings when examining com-
munications under the present article;

(f) In any matter referred to it in accordance with subparagraph (b)
of the present paragraph, the Committee may call upon the States
Parties concerned, referred to in subparagraph (b), to supply any
relevant information;

(g) The States Parties concerned, referred to in subparagraph (b) of
the present paragraph, shall have the right to be represented when
the matter is being considered by the Committee and to make
submissions orally and/or in writing;

(h) The Committee shall, within twelve months after the date of
receipt of notice under subparagraph (b) of the present para-
graph, submit a report, as follows:
(i) If a solution within the terms of subparagraph (d) of the

present paragraph is reached, the Committee shall confine its
report to a brief statement of the facts and of the solution
reached;

(ii) If a solution within the terms of subparagraph (d) is not
reached, the Committee shall, in its report, set forth the
relevant facts concerning the issue between the States
Parties concerned. The written submissions and record of
the oral submissions made by the States Parties concerned
shall be attached to the report. The Committee may also
communicate only to the States Parties concerned any
views that it may consider relevant to the issue between
them. In every matter, the report shall be communicated to
the States Parties concerned.

2. The provisions of the present article shall come into force when ten
States Parties to the present Convention have made a declaration
under paragraph 1 of the present article. Such declarations shall be
deposited by the States Parties with the Secretary-General of the
United Nations, who shall transmit copies thereof to the other
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States Parties. A declaration may be withdrawn at any time by noti-
fication to the Secretary-General. Such a withdrawal shall not pre-
judice the consideration of any matter that is the subject of a
communication already transmitted under the present article; no
further communication by any State Party shall be received under
the present article after the notification of withdrawal of the declara-
tion has been received by the Secretary-General, unless the State Party
concerned has made a new declaration.

Article 77

1. A State Party to the present Convention may at any time declare
under the present article that it recognizes the competence of the
Committee to receive and consider communications from or on
behalf of individuals subject to its jurisdiction who claim that their
individual rights as established by the present Convention have been
violated by that State Party. No communication shall be received by
the Committee if it concerns a State Party that has not made such a
declaration.

2. The Committee shall consider inadmissible any communication
under the present article which is anonymous or which it considers
to be an abuse of the right of submission of such communications
or to be incompatible with the provisions of the present Convention.

3. The Committee shall not consider any communication from an indi-
vidual under the present article unless it has ascertained that:
(a) The same matter has not been, and is not being, examined under

another procedure of international investigation or settlement;
(b) The individual has exhausted all available domestic remedies; this

shall not be the rule where, in the view of the Committee, the
application of the remedies is unreasonably prolonged or is unli-
kely to bring effective relief to that individual.

4. Subject to the provisions of paragraph 2 of the present article, the
Committee shall bring any communications submitted to it under this
article to the attention of the State Party to the present Convention
that has made a declaration under paragraph 1 and is alleged to be
violating any provisions of the Convention. Within six months, the
receiving State shall submit to the Committee written explanations or
statements clarifying the matter and the remedy, if any, that may have
been taken by that State.
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5. The Committee shall consider communications received under the
present article in the light of all information made available to it by or
on behalf of the individual and by the State Party concerned.

6. The Committee shall hold closed meetings when examining commu-
nications under the present article.

7. The Committee shall forward its views to the State Party concerned
and to the individual.

8. The provisions of the present article shall come into force when ten
States Parties to the present Convention have made declarations
under paragraph 1 of the present article. Such declarations shall be
deposited by the States Parties with the Secretary-General of the
United Nations, who shall transmit copies thereof to the other
States Parties. A declaration may be withdrawn at any time by noti-
fication to the Secretary-General. Such a withdrawal shall not pre-
judice the consideration of any matter that is the subject of a
communication already transmitted under the present article; no
further communication by or on behalf of an individual shall be
received under the present article after the notification of withdrawal
of the declaration has been received by the Secretary-General, unless
the State Party has made a new declaration.

Article 78

The provisions of article 76 of the present Convention shall be applied
without prejudice to any procedures for settling disputes or complaints
in the field covered by the present Convention laid down in the consti-
tuent instruments of, or in conventions adopted by, the United Nations
and the specialized agencies and shall not prevent the States Parties from
having recourse to any procedures for settling a dispute in accordance
with international agreements in force between them.

Part VIII: General provisions

Article 79

Nothing in the present Convention shall affect the right of each State
Party to establish the criteria governing admission of migrant workers
and members of their families. Concerning other matters related to their
legal situation and treatment as migrant workers and members of their
families, States Parties shall be subject to the limitations set forth in the
present Convention.
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Article 80

Nothing in the present Convention shall be interpreted as impairing
the provisions of the Charter of the United Nations and of the constitu-
tions of the specialized agencies which define the respective responsibil-
ities of the various organs of the United Nations and of the specialized
agencies in regard to the matters dealt with in the present Convention.

Article 81

1. Nothing in the present Convention shall affect more favourable rights
or freedoms granted to migrant workers and members of their
families by virtue of:
(a) The law or practice of a State Party; or
(b) Any bilateral or multilateral treaty in force for the State Party

concerned.
2. Nothing in the present Convention may be interpreted as implying

for any State, group or person any right to engage in any activity or
perform any act that would impair any of the rights and freedoms as
set forth in the present Convention.

Article 82

The rights of migrant workers and members of their families provided
for in the present Convention may not be renounced. It shall not be
permissible to exert any form of pressure upon migrant workers and
members of their families with a view to their relinquishing or foregoing
any of the said rights. It shall not be possible to derogate by contract from
rights recognized in the present Convention. States Parties shall take
appropriate measures to ensure that these principles are respected.

Article 83

Each State Party to the present Convention undertakes:

(a) To ensure that any person whose rights or freedoms as herein
recognized are violated shall have an effective remedy, notwithstand-
ing that the violation has been committed by persons acting in an
official capacity;

(b) To ensure that any persons seeking such a remedy shall have his or her
claim reviewed and decided by competent judicial, administrative or
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legislative authorities, or by any other competent authority provided
for by the legal system of the State, and to develop the possibilities of
judicial remedy;

(c) To ensure that the competent authorities shall enforce such remedies
when granted.

Article 84

Each State Party undertakes to adopt the legislative and other measures
that are necessary to implement the provisions of the present Convention.

Part IX: Final provisions

Article 85

The Secretary-General of the United Nations is designated as the deposi-
tary of the present Convention.

Article 86

1. The present Convention shall be open for signature by all States. It is
subject to ratification.

2. The present Convention shall be open to accession by any State.
3. Instruments of ratification or accession shall be deposited with the

Secretary-General of the United Nations.

Article 87

1. The present Convention shall enter into force on the first day of the
month following a period of three months after the date of the deposit
of the twentieth instrument of ratification or accession.

2. For each State ratifying or acceding to the present Convention after
its entry into force, the Convention shall enter into force on the first
day of the month following a period of three months after the date
of the deposit of its own instrument of ratification or accession.

Article 88

A State ratifying or acceding to the present Convention may not exclude
the application of any part of it, or, without prejudice to article 3, exclude
any particular category of migrant workers from its application.
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Article 89

1. Any State Party may denounce the present Convention, not earlier
than five years after the Convention has entered into force for the
State concerned, by means of a notification in writing addressed to the
Secretary-General of the United Nations.

2. Such denunciation shall become effective on the first day of the
month following the expiration of a period of twelve months after
the date of the receipt of the notification by the Secretary-General of
the United Nations.

3. Such a denunciation shall not have the effect of releasing the State
Party from its obligations under the present Convention in regard to
any act or omission which occurs prior to the date at which the
denunciation becomes effective, nor shall denunciation prejudice in
any way the continued consideration of any matter which is already
under consideration by the Committee prior to the date at which the
denunciation becomes effective.

4. Following the date at which the denunciation of a State Party becomes
effective, the Committee shall not commence consideration of any
new matter regarding that State.

Article 90

1. After five years from the entry into force of the Convention a
request for the revision of the Convention may be made at any
time by any State Party by means of a notification in writing
addressed to the Secretary-General of the United Nations. The
Secretary-General shall thereupon communicate any proposed
amendments to the States Parties with a request that they notify
him whether they favour a conference of States Parties for the
purpose of considering and voting upon the proposals. In the
event that within four months from the date of such communication
at least one third of the States Parties favours such a conference, the
Secretary-General shall convene the conference under the auspices
of the United Nations. Any amendment adopted by a majority of
the States Parties present and voting shall be submitted to the
General Assembly for approval.

2. Amendments shall come into force when they have been approved
by the General Assembly of the United Nations and accepted by a
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two-thirds majority of the States Parties in accordance with their
respective constitutional processes.

3. When amendments come into force, they shall be binding on those
States Parties that have accepted them, other States Parties still being
bound by the provisions of the present Convention and any earlier
amendment that they have accepted.

Article 91

1. The Secretary-General of the United Nations shall receive and circu-
late to all States the text of reservations made by States at the time of
signature, ratification or accession.

2. A reservation incompatible with the object and purpose of the present
Convention shall not be permitted.

3. Reservations may be withdrawn at any time by notification to this
effect addressed to the Secretary-General of the United Nations, who
shall then inform all States thereof. Such notification shall take effect
on the date on which it is received.

Article 92

1. Any dispute between two or more States Parties concerning the
interpretation or application of the present Convention that is not
settled by negotiation shall, at the request of one of them, be
submitted to arbitration. If within six months from the date of the
request for arbitration the Parties are unable to agree on the orga-
nization of the arbitration, any one of those Parties may refer the
dispute to the International Court of Justice by request in confor-
mity with the Statute of the Court.

2. Each State Party may at the time of signature or ratification of the
present Convention or accession thereto declare that it does not
consider itself bound by paragraph 1 of the present article. The
other States Parties shall not be bound by that paragraph with
respect to any State Party that has made such a declaration.

3. Any State Party that has made a declaration in accordance with
paragraph 2 of the present article may at any time withdraw that
declaration by notification to the Secretary-General of the United
Nations.
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Article 93

1. The present Convention, of which the Arabic, Chinese, English,
French, Russian and Spanish texts are equally authentic, shall be
deposited with the Secretary-General of the United Nations.

2. The Secretary-General of the United Nations shall transmit certified
copies of the present Convention to all States.

In witness whereof the undersigned plenipotentiaries, being duly
authorized thereto by their respective Governments, have signed the
present Convention.
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Annex 2

Ratifications of ILO Conventions 97 and 143
and of ICRMW as at June 2009

State
Ratification
ILO C-97

Ratification
ILO C-143

Ratification
ICRMW

Signature
ICRMW

Albania 2 Mar. 2005 12 Sept. 2006 5 June 2007
Algeria 19 Oct. 1962 21 Apr. 2005
Argentina 23 Feb. 2007 10 Aug. 2004
Armenia 27 Jan. 2006 27 Jan. 2006
Azerbaijan 11 Jan. 1999
Bahamas 25 May 1976
Bangladesh 7 Oct. 1998
Barbados 8 May 1967
Belgium 27 July 1953
Belize 15 Dec. 1983 14 Nov. 2001
Benin 11 June 1980 15 Sept. 2005
Bolivia 12 Oct. 2000
Bosnia and
Herzegovina

2 June 1993 2 June 1993 13 Dec. 1996

Brazil 18 June 1965
Burkina Faso 9 June 1961 9 Dec. 1977 26 Nov. 2003 16 Nov. 2001
Cambodia 27 Sept. 2004
Cameroon 3 Sept. 1962 4 July 1978
Cape Verde 16 Sept. 1997
Chile 21 Mar. 2005 24 Sept. 1993
Colombia 24 May 1995
Comoros 22 Sept. 2000
Congo 29 Sept. 2008
Cuba 29 Apr. 1952
Cyprus 23 Sept. 1960 28 June 1977
Dominica 28 Feb. 1983
Ecuador 5 Apr. 1978 6 Feb. 2002
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State
Ratification
ILO C-97

Ratification
ILO C-143

Ratification
ICRMW

Signature
ICRMW

Egypt 19 Feb. 1993
El Salvador 14 Mar. 2003 13 Sept. 2002
France 29 Mar. 1954
Gabon 15 Dec. 2004
Germany 22 June 1959
Ghana 8 Sept. 2000 8 Sept. 2000
Grenada 9 July 1979
Guatemala 13 Feb. 1952 14 Mar. 2003 7 Sept. 2000
Guinea 5 June 1978 8 Sept. 2000
Guinea-Bissau 12 Sept. 2000
Guyana 8 June 1966 15 Sept. 2005
Honduras 11 Aug. 2005
Indonesia 22 Sept. 2004
Israel 30 Mar. 1953
Italy 22 Oct. 1952 23 June 1981
Jamaica 22 Dec. 1962 25 Sept. 2008 25 Sept. 2008
Kenya 30 Nov. 1965 9 Apr. 1979
Kyrgyzstan 10 Sept. 2008 29 Sept. 2003
Lesotho 16 Sept. 2005 24 Sept. 2004
Liberia 22 Sept. 2004
Libyan Arab
Jamahiriya

18 June 2004

Madagascar 14 June 2001
Malawi 22 Mar. 1965
Malaysia (Sabah) 3 Mar. 1964
Mali 6 June 2003
Mauritania 22 Jan. 2007
Mauritius 2 Dec. 1969
Mexico 8 Mar. 1999 22 May 1991
Montenegro 3 June 2006 3 June 2006 23 Oct. 2006
Morocco 21 June 1993 15 Aug. 1991
Netherlands 20 May 1952
New Zealand 10 Nov. 1950
Nicaragua 26 Oct. 2005
Niger 18 Mar. 2009
Nigeria 17 Oct. 1960
Norway 17 Feb. 1955 24 Jan. 1979
Paraguay 23 Sept. 2008 13 Sept. 2000
Peru 14 Sept. 2005 22 Sept. 2004
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State
Ratification
ILO C-97

Ratification
ILO C-143

Ratification
ICRMW

Signature
ICRMW

Philippines 21 Apr. 2009 14 Sept. 2006 5 July 1995 15 Nov. 1993
Portugal 12 Dec. 1978 12 Dec. 1978
Rep. of Moldova 12 Dec. 2005
Rwanda 15 Dec. 2008
Saint Lucia 14 May 1980
San Marino 23 May 1985
Sao Tome and
Principe

6 Sept. 2000

Senegal 9 June 1999
Serbia 24 Nov. 2000 24 Nov. 2000 11 Nov. 2004
Seychelles 15 Dec. 1994
Sierra Leone 15 Sept. 2000
Slovenia 29 May 1992 29 May 1992
Spain 21 Mar. 1967
Sri Lanka 11 Mar. 1996
Sweden 28 Dec. 1982
Syrian Arab Rep. 2 June 2005
Tajikistan 10 Apr. 2007 10 Apr. 2007 8 Jan. 2002 7 Sept. 2000
The former
Yugoslav
Republic of
Macedonia

17 Nov. 1991 17 Nov. 1991

Timor-Leste 30 Jan. 2004
Togo 8 Nov. 1983 15 Nov. 2001
Trinidad and
Tobago

24 May 1963

Turkey 27 Sept. 2004 13 Jan. 1999
Uganda 31 Mar. 1978 14 Nov. 1995
United Kingdom 22 Jan. 1951
United Rep. of
Tanzania
(Zanzibar)

22 June 1964

Uruguay 18 Mar. 1954 15 Feb. 2001
Venezuela 9 June 1983 17 Aug. 1983
Zambia 2 Dec. 1964
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